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ABSTRACT
For a good part of the last fifty years, Canadian oceans govemance has consisted of
single-sectoral and multi-jurisdictional regulation of oceans uses. This fragmented
govemance régime has proven ill-equipped to address multisectoral resource use
conflicts, which necessitate the integration of various interdependent sea use
relationships.
As early as the 1970s, international fora and documents began developing the notion of

integrated coastal and ocean management Pereùiafter ICOM] as an approach to
international and national oceans governance in order to address sea use conflicts.
Canada's adoption of ICOM as a national approach was a slow process. It was only in
1996. with the enactrnent of the Oceans Act, that the federal government legislated a
national integrated oceans governance structure. As the Oceans Act still has not been
fùlly implemented, ICOM remains a nascent concept in Canadian law and policy.
The purpose of this thesis is two-fold. First, on a theoretical level, it proposes thot the
ICOM fiamework under the Oceans Act may be used to undertake muitisectoral sea use
decision-making in an integrated manner. Secondly, on a practical level, it examines how
this ICOM process may be commenced and eventually applied to two areas of acute sea
use conflict: Georges Bank off Nova Scotia on the east coast and Hecate Strait off British
Columbia on the West coast. It is subrnitted that although the ICOM process is a difficult
one to undertake nationally, the inherent flexibility of such a régime allows it to
overcome the jurisdictional complexities of oceans govemance on any Canadian coast.
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Chapter 1.
1.1

Introduction

-

Preamble From International "Good Steward" to Domestic
lntegrated Management

Possessing the world's longest coastline' and second largest continental shelf ,'ai-coastal
Canada has always prided itself in the vigorous protection of its oceans jurisdiction. In
the second half of the hventieth century, this protection was primariIy based on a policy
Of

extending Canadian maritime jurisdiction through a senes of unilateral declarations.'

Unilaterd action regarding maritime jurisdiction was common practice amongst coastal
states,' especidly afler the United Nations Conferences on the Law of the Sea of 1958

'The coastline measures at 243,797 km, see: P.G. Wells & S.J. Rolston, ffeaith of
Oirr Oceans A Status Report on Canadian Marine Environmental Quatity @artmouth
and Ottawa: Environment Canada, 1991) at p. 3.
'The continental shelf is estimated at over 6.5 million km', see: M. Haward and
L.P. Hildebrand, "Integrated Coastal Zone Management" in L.K. Knwoken, M. Haward,
D. VanderZwaag & B. Davis, eds., Oceans Law and Policy in the Post-UNCED Era:
A rtstralian and Canadian Perspectives (London: Kluwer Law International, 1996) 141 at
p. 154.
'See for example, An Act Respecting the Territorid Sea and Fishing Zones of
Canada, S.C. 1964, c. 22, enacted to extend Canada's fishing zone to 9 nm contiguous to
the 3 rn temtonal sea; the Arctic Waters Pollution Prevention Act, S.C. 1969-70, c. 47,
to establish an environmental zone to control vessel-source pollution in Arctic waters up
to 100 nrn £iom the shore; and the amendment to the Territorial Sea and Fishing Zones
Act, R.S.C. 1970, c. T-7, which extended the Exclusive Fishing Zone Fereinafter EFZ] to
200 nrn.

'See J.-Y. Morin, "Les zones de pêche de Teme-Neuve et du Labrador à la
lumière de l'évolution du droit international" (1968) 6 Can.Y.B.Int'1 L. 91, who notes at
p. 9 1 that by 1960, more than 20 states had claimed a territorial sea or fishing zones out to
12 nm. This was some 4 years M o r e Canada did the sarne by enacting its 1964
Territorial Sea and Fishing Zones Act, ibid See also, D.M. Johnston & E. Gold,
Extended Jurisdiction: The Impact of UNCLOS III on Coastal Stute Practices (Halifax:
Dalhousie Ocean Studies Programme, Dalhousie University, 1979) who note at p. 20 that
by 1968, eight Latin American states had already claimed a 200 nm EFZ, some 8 years

and 1960 failed to set out acceptable delimitations of the temtorial sea and fishing zones.'
Canada's method of oceans protection was justi fied by the then Secretary of State for
External Mairs, the Honourable Allen J. MacEachen, in his oft-cited "good steward"
speech:
It is action îhat is based on Canada 'sobligation as a good steward or custodian
to protect and preserve a perishable resource increasingly threatened by depletion
while growing in importance as a source of food for the wortd at large. It is action
that wilI ensure the fishery resources of the Canadian Coast can be managed wisely
for the benefit of Canadians and, indeed, of the entire world?

This statement accurateiy reflects two important aspects of the focus of Canadian oceans

govemance7 for a good part of the twentieth century. First, although the quotation
before Canada did the same by enacting its 1970 Territorial Sea and Fishing Zones Act,
ib id.
'The first United Nations Conference on the Law of the Sea mereinder UNCLOS
I] \vas held in Geneva in 1958 and attended by 86 states; the second conference
[hereinafter UNCLOS II] was held two years later, see p. 13 of R.R. Churchill & A.V.
Lowe. The Law of the Sea, 2" ed. (Manchester: Manchester University Press, 1988) and
p. 228, where the authors note the causal link between the failure of UNCLOS 1 and II to
agree on the breadth of the temtorial sea or to accord coastal states any special nghts of
access to fish and the 'tvave" of unilateral claims of jurisdiction by coastal states.
6 ~ d d r e sof
s the Honourable A.J. MacEachen, then Secretary of State for External
Affairs, Address, House of Commons Debates (4 June 1976') 14 164 at p. 14 165
[emphasis added].
7

J.N. Rosenau, "Governance, order and change in world politics" in J.N. Rosenau
& E .-O. Czempiel, eds., Governance Without Government: Order and Change in World
Politics (Cambridge: Cambridge University Press, 1992) 1, distinguishes "governance"
from "government" at p. 4:

Both refer to purposive behavior, to goal-oriented activities, to systems of rule;
but government suggests activities that are backed by forma1 authority, by police
powers to insure the implementation of duly constituted polities, whereas
governance refers to activities backed by shared goals that may or may not derive
fiom formally prescribed responsibilities and that do not necessady rely on police

mentions the need for good stewardship of ocean resources on both international and
domestic levels, it is a statement which attempts to justiQ Canada's unilateral extension
of its Exclusive Fishing Zone [hereïnafter EFZ] to 200 nm to protect its fishenes fiom
international u s e d Secondly, as it emphasizes the importance of fish as a source of
food, this quotation reveals the anthropocentric nature of Canada's protection of the

fisberies. This statement accurately reflects the fact that Canada's oceans govemance
system was of lkiited scope and did not, for the most part, address the domestic
management of the ocean with respect to multisectoral sea uses.

At the time of MacEachen's proclamation o f Canada's role as "good steward", the

demands on the oceans were changing dramatically. On a micro-level, the fisheries, the
dominant oceans industry across the world, were facing extreme interna1 pressures. Chief
among these pressures were: the overcapitalization of fishing operations: development
powers to overcome defiance and attain compliance. Govemance, in other words,
is a more encompassing phenornenon than govement. It embraces
governrnental institutions, but it also subsumes informal, non-governmental
mechanisms whereby those persons and organizations within its purview move
ahead, satisfy their needs, and fûlfill their wants.
8

This statement was followed by the enactment of the Territorial Sea and Fishing
Zones Act, supra note 3, a few months later, in January 1977.
9

Churchill & Lowe, supra note 5, who note at p. 226 that:

As the number of fishermen participating in the fishery increases, so the size of
catch - and hence economic return - per vessel will decrease. Thus in the absence
of any limitation on the number of fishemen entering a fishery, the economic
return for each vessel will be below the optimum (or Maximum Economic Yield
(MEY), as it is known) and indeed in the long tenn total revenue from the fishery
wilI tend to equal the total cost of fishing. In other words, the same quantity of

4

of unsound fishing techniques, l0 increased cornpetition h m international fisheries, l ' and
unprecedented declines in staple stocks." On a macro-level, new oceans industries" and
a heightened awareness of the relationships between land-based activities and the oceans
were emerging. In the 1970s, the concept of integrated coastal and ocean management
[hereinafter ICOM] to address mdtisectoral sea use conflicts was emerging in

fish is caught as could be caught with substantially fewer vessels than those
actually employed. This phenomenon is known as overcapacity (or overcapitalisation) and is found in most of the world's fisheries.

"J.E. Bardach, "Sustainable Development of Fisheries" (1 991) 9 Ocean Yearbook
57. At p. 64, the author describes the destructive effect of new gear developed in the
latter half of the twentieth century, such as purse seines and drift nets instead of gill nets
or pole and line.
II

See Churchill & Lowe, supra note 5, who state at p. 223 that the increase in
annual total world catch during the second part of the twentieth century is mainly
attributable to technical improvernents in fisheries equipment and to the greater
investment in the fisheries ofdeveloping countries.

"~lthoughthe moratorium on the commercial cod fishery in Newfoundland was
announced only in July 1992. the cod stocks were in decline years before the
announcement, see L. Hams, Independent Review of the State of the Northern Cod Stock
(Ottawa: Minister of Supply and Service, 1990) and G.D. Taylor, "The ColIapse of the
Northern Cod Fishery: A Histoncal Perspective" (1995) 18 Daihousie L.J. 13 at pp. 1314. On the West Coast, although the dramatic decline in salmon stocks was only formally
addressed by the Department of Fisheries and Oceans in the mid 1990s, the salmon stocks
were in decline years before, see Department of Fisheries and Oceans. Fraser River
Sockeye 1994.-Problems and Discrepancies (Ottawa: Public Works and Govenunent
Services Canada 1995) at p. vii Fereinafter Fraser River Sockeye] and A. Bergin, M.
Haward, D. Russell & R. Weir, "Marine Living Resources" in Kriwoken, L.K. et al.,
supra note 2, 173 at pp. 198- 199.
"For example, in Canada, oil and gas exploration commenced off the coasts of
British Columbia and Nova Scotia in the 1950s and 1!%Os, respectively, infia notes 3 1,
and 32.

international fora.''

ICOM is defmed as a management framework whîch acknowledges

and coordinates the interrelationships among coastal or ocean uses,'* rather than merely

regulating these uses on the basis of legd or political boundaries. In marked contrast to
the fanfare which accompanied the protection of Canadian oceans use on an international
level,I6 efforts to implement a national ICOM program in the 1970s were greeted with
"political indifference" on the part of the federal government."

It is therefore ironic that

"Sec the section 2.1 Early Fusions of International Environmental Law with
International Oceans Govemance in the 1970s in Chapter 2, comrnencing at p. 17.
I5See B. Cicin-Sain & R. Knecht, Integraîed Coas~aland Oceun Management:
Concepts and National Practices (Washington D.C.: Island Press, 1998) at p. 1.
16Forexample, in justifjhg the unilateral extension of a environmental zone in the
Arctic?Prime Minister Pierre Trudeau stated that: "...somebody has to preserve this area
for mankind until the international law develops. And we are prepared to help it develop
by taking steps on our own..." in P.E. Trudeau, "Canadian Prime Minister's Remarks on
the Proposed Legislation" (1970) 9 I.L.M. 600, at p. 601. See also the observations of the
Honourable Allan Gotlieb, the Former Ambassador to the United States:
It's a mysterious dimension of the Canadian psyche. We've always been very
conciliatory and emphasized arbitration on other matters, but when it cornes to
coastai waters and territorial issues, we've always felt we needed to take unilaterai
action.
in: "A Fish Called Turbot Stirs Canada's Psyche" Herald Tribune (New York) (30
March 1995) ,also reproduced in M. Harris, Lament for an Ocean The CoZIapse of the
Atlanfic Cod Fishery: A True Crime Story (Toronto: McCIelIand & Stewart, 1998) at p. 9.

" ~ e eHaward & Hildebrand, supra note 2, at p. 156. At p. 157, the authors hailed
the 1978 Victona Shore Management Symposium, see: Canadian Council of Resource
and Environment Ministers, Shore Management Symposium Proceedings (Victoria:
C C R E M , 1 W8), as:
...the highest level of political recognition that IC[O]M had received to date... An
important product of the Victona Symposium was a set of principies for coastal
management which, it was purported, if pursued by agencies at both federal and
provincial leveis, could lead to much more coordinated and thereby effective

6

MacEachen's statement, originally intended to justifi the audaciousness of Canadian
oceans governance in the 1970s, now reveals the myopic focus of Canadian oceans

governance of the last fi@ or more years.

The development of a Canadian oceans govemance system, which could integrate

multiple sea uses regulated under federal, provincial, and regionaihilaterd jurisdictions,
was a slow process. This may be due to the fact that up to the end o f the i970s,there

existed no federal department that specifically oversaw the oceans jurisdiction. Instead,
the management of the oceans came within the purview of a number of federaI
departrnents, including that o f the En~ironment,'~
Extemal A f f a i r ~ ,Energy,
'~
Mines and

planning and management fiameworks.
However, the authors note at p. 158 that: "IC[O]M, as a formally, identified intersectoral
component of federal and most provincial govemment activities in Canada, was
considered dead by 1983."
18

The Department of the Environment was created by section 2 of the Government
Organizotion Act. 1970, R.S.C. 1970,2" Supp., c. 14, Fereinafter G O A . 29701 which set
out the Department of Environment Act. Subsection 3(3) provides that the federal
Minister of the Environment is the Minister of Fisheries. The powers and functions of
the Minister set out in section 5 include al1 the matters over which the federal government
has jurisdiction not assigned to any other department, branch or agency, such as: sea
Coast and inland fisheries; renewable resources, water, meteorology; the protection and
enhancement of the quality of the natwal environment; technical surveys; and the
enforcement of rules and regulations made by the International Joint Commission, as they
relate to pollution controi,
'9Section4 of the Department of Extemal Affairs Act, R.S.C. 1970, c. E-20, sets
out the powers of the Minister of Extemal Affhirs to conduct and manage international
negotiations as they pertain to the Government of Canada, such as maritime jurisdictions.

R e s o ~ r c e sand
, ~ ~Tran~port.~'
It was only in 1979, when a federal departmental overhaul
resulted in the creation of the Department of Fisheries and Oceans" and the Fishenes and

Oceans Research Advisory C o ~ n c i lthat
, ~ a federal deparmient was specifically mandated
to take charge of the oceans jurisdiction. However, the creation of the Department of
Fisheries and Oceans mereinafter DFO] did littie to integrate the functions and duties of

''The Departrnent of Energy. Mines and Resources Act, R.S.C. 1970, c. E-6, set
out at section 4 the powers and fùnctions of the Minister of Energy, Mines and Resources,
including al1 the matters over which the federal governent has jurisdiction not assigned
to any other department, branch or agency. These include: energy, mines, minerals and
other resources; explosives; and technicai surveys.
"See the Canada Shipping Act, R.S.C. 1970, c. 29, which gives the Minister of
Transport powers over the shipping sector, such as: navigation, safety, life at sea, and
pollution prevention. See also subsection 7(1) of the Department of Transport Act,
R.S.C. 1970, c. T-15, which gives the Minister of Transport the management, charge and
direction of al1 federal railways and canals.

" ~ h eGovernment Organization Act 1979, S.C. 1978-79, c. 13, [hereinafter 1979
GOA] assented to 15 March 1979, Part 1, sections 2 and 3, set out the Department of
Fisheries and Oceans Act. Pusuant to paragraphs 5(l)(i), (ii), (iii), (iv), the Departrnent
of Fisheries and Oceans' duties, powers and h c t i o n s extend to the sea Coast and inland
fisheries, fishing and recreationd harbours, hydrography and marine sciences, and the
coordination of the policies and programs of the federal bovernrnent respecting oceans.
At section 6, the Minister of Fishenes and Oceans was given the discretionary authonty
to enter, with the approvai of the Governor in Council, into agreements with provincial
govemments and agencies. This Act was replaced by the Department of Fisheries and
Oceans Act, R.S.C. 1985, c. F- 15, which essentially repeats the content of the 1979 GOA
"Part II, section 8 of the 1979 GOA, ibid., set out the Fisheries and Oceans
Reseurch Advisory Council Act, repealing sections 1-6 and 9 of the Fisheries Research
Board Act, R.S.C. 1970, c. F-24. The 1979 GOA establishes the Fisheries and Oceans
Research Advisory Council, to be composed of no more than 24 members including
scientists, fishennen, governrnent officiais, and members of the general public, in order to
advise the Minister on fisheries research, the scope and adequacy of the science policies
and programs of the Departrnent and the coordination of research and development
programs. This Act was replaced by the Fisheries and Oceans Research Advisory
Council Act, R.S.C. 1985, c. F- 16, which reiterates the provisions of the 1979 GOA, ibid.

the other sectors mentioned above."

A fixther departmental reorganization came in 1996, with the enactrnent of the federal

Oceans ~ c t ? However, the Oceons Act is not important so much for its structural
reorganization as it is for articulating a new order of Canadian oceans governance based

on ICOM principles. In particular, in Part II of the Act, it mandates DFO to lead and
facilitate the development and implementation of a general Oceans Management
Strategy, and the development and implementation of specific integrated management

plan^.'^ In doing so, DFO is to integrate various oceans users with various levels of
government, guided by the principles of sustainable development, integrated
management, and the precautionary approach." As this was the first legislative effort to

"See Part III, sections 13-14 of the 1979 GOA. ibid, repealing sections 3(3), 5-7
of the GOA, 1970. supra note 18. Although the Minister of Fisheries and Oceans
assurned many of the Minister of the Environment's duties with respect to a number of
Acts (see Schedules 1 and II), the Minister of the Environment still retained jurisdiction
over "the presewation and enhancement of the quality of the natural environment,
including water, air and soi1 quality," pursuant to paragraph S(a)(i).
"Oceuns Act, S.C. 1996, c. 3 1, assented to on 18 December 1996, in force
pursuant to section 109 on the day fixed by the Governor in Council, 3 1 January 1997,
see SI/97-2 1. The Act reorganized the federal oceans infiastructure by bnnging the Coast
Guard services under the Department of Fishenes and Oceans and by repealing the
Canadian Laws Offshore Application Act, S.C. 1990, c. 44, the Territorial Sea and
Fishing Zones Act, R.S.C. 1985, c. T-8, and parts of other statutes, See sections 41, 54
and 55.
'61bid at sections 29 and 3 1.
"lbid at sections 29 and 30.
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fonnalize integrated oceans use decision-making, its enactment in 1996 marks a new era
in Canadian oceans governance.

1.2

Purpose and Scope of Thesis

The purpose of this thesis is to examine how the ICOM governance structure established

in Part II of the Ocearis Act may be used to overcome the jurisdictionat complexities and
legislative fragmentation present in the current govemance structure. Since ICOM and its
related pnnciples originate fiom aspirational international declarations, and are
articulated in a multiplicity of domestic documents, including: statutes, policy, and "gray
or fugitive literature,"'8 the challenge of this thesis lies in determinhg their implications
when they are translated into domestic legislation.

It is important to note that the full potential of ICOM under the Oceans Act to address sea
use conflicts is not yet known as DFO has not yet developed an OMS nor has it

cornpleted an integrated management plan for the various oceans. In order to examine this
potential, this thesis explores how the ICOM process rnay be cornmenced and eventually

""Gray or fugitive literature" includes: conference proceedings, case studies,
program evaluations, management guidelines, and subrnissions made by cornmunities and
local stakeholders. See J. Sorensen, "National and International Efforts at Integrated
Coastal Management: Definitions, Achievements, and Lessons" (1997) 25 Coastal
Management 3, who remarks at p. 12 that: "The majority of IC[O]M documents is in the
gray or fugitive literature, and therefore is dificult to identiQ by using the standard
bibliographic search methods, and if located, is difficult to obtain."
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applied to two areas of acute sea use conflict: Georges

in the offshore of Nova

Scotia on the east coast, and Hecate Strait, in the offshore of British Columbia on the
West coast.

The oceans governance of these two offshore areas on two different Canadian coasts has
been chosen for cornparison for the following reasons. First, Part II of the Oceans Ac! is
intended to provide for the integrated govemance of ail parts of Canada's oceans?based

on existing interrelationships and institutions. Therefore, the ICOM plans to be
developed and implemented will necessarily vary fiom region to region as different
regional and provincial agreements, legislation, policies, politics and institutions must be
integrated. Comparing the existing govemance structure of one area with that of another
allows the reader to axertain which parts of such a system are fortuitous as opposed to
necessary, and mutable versus permanent.jO Secondly, Georges Bank and Hecate Strait
were chosen for this study as much for their similarities as their differences.

In both areas, a new resource user, the oil and gas industry, has attempted in vain to

commence exploration and extraction activities. Both areas are already subject to a
number of sea uses or stresses, including: fishing, shipping, protection of endangered or
threatened species and their habitats and the pressures of land-based marine pollution.

"Georges Bank is a region of water found in both the Canadian and Arnerican
EEZs, [see Appendix A for a map illustrating that maritime boundary delimitation].
'OP.

at

p. 8.

De Cruz, A Modern Approach to Comparative Law meventer: Kluwer, 1993)

Traditionally, these ocean uses were not managed, per se, but were regulated by
nurnerous single sectoral federal or provincial agencies, based on jurisdictional control.
Therefore, when the oil and gas compaties obtained interests in the 1950s in Hecate
Strait3' and in the 1960s in Georges Bank," there existed no govemance structure
integrating the various decision-makers with those affected by the new proposed sea use.
Confronted by the uncertainty of the impact of oil and gas activities on the ocean
environment and on other sea users, the federal and the afFected provincial governrnents
imposed joint moratoria on oil and gas activities in both areas until their potential effects
could be studied fü~ther.~'
These similarities allow cornparisons to be made about the

"Province of British Columbia & Government of Canada, Ofshore Hydrocarbon
E-rploration Report West Coast Offshore Exploration Environmental Assessment Panel
(Ottawa: Minister of Supply & Services Canada, 1986) at p. 9 mereinder WCOEEAP
Report].
"See L.M. Jackson, "United opposition wins Georges moratorium" (1 6
September 1997) The Coast Girard: Our IOUh Year 34 at p. 34.
"The mirror provincial and federal statutes imposing the moratorium and enabling
the Georges Bank Review Panel to study the potential effects of oil and gas activities are:
An Act to Protect Georges Bank, S.N.S. 1988, c.56, assented to on 25 May 1988 and the
Canada-Nova Scotia Ogshore Petroleum Resources Accord Implementation Act, S.C .
1988, c. 28, assented to on 21 July 1988, Fereinafter the C-NSALQ]. In late June 1999,
the Panel recornrnended that "...action be taken to have the moratorium on petrolewn
activities on Georges Bank remain in place[,]" see Natural Resources Canada and Nova
SCOtia Petroleurn Directorate, Georges Bank Review Panel Report (Halifax: Georges
Bank Review Panel* 1999) at p. 59 Fereinafter GBRP Report]. The moratorium on oil
and gas activities in British Columbia's offshore was imposed by provincial O.C. #1842
(1 1 August 2959), and confirmed by O.C. #2014 (4 September 1959, correcting an error
in the area description of O.C. #l842), O.C. #309 (2 December 1966) and O.C. #1347 (4
June 1981). The British Columbia moratona were confirmed by by an announcement by
the federal government in 1972, see "Ottawa Accused of Hypocrisy Over Granting 0i1
Leases" Victoria Times (27 January 1972) 6 and p. 9 o f the WCOEEAP Report, supra
note 3 1. The West Coast Offshore Exploration Environmental Assessment Panel was
constituted by the Memorandum of Agreement signed by the Governments of Canada and

consistency of the past and present national oceans governance fiom one coast to the
other. But on the other hand, they are subject to different geography, politics, and
bilateral relationships. These differences underscore the complexity of the offshore
oceans environment and the necessity of having a flexible national ICOM process. Such
a process must be able to integrate the multiple levels of governance in a given sea are*
including: international, regionai, national, provincial and community, allowing for
different balances to be stmck between econornic development and oceans protection,
depending on the particular needs of the sea area-

1.3

Terrninology

The oceans environment is complex and not îully understood by either scientists,
legislators or policy mâkers. Therefore, it is not surprising that the terminology used to
describe the various approaches to oceans govemance is inconsistent across different
countries. Although the idea of ICOM may be found under a nurnber of t e r r n ~these
,~~

British Columbia on 8 September 1983, see p. 101 of the WCOEEAP Reporr. Although
this Panel concluded at pp. 93-98 of the WCOEEAP Reporf that oil and gas activities may
occur in the offshore subject to some ninety-odd recornmendations, the coinciding
provincial and federal moratoria have not been Iified to date.
3 4 ~ h e sterms
e
include: Sea Use Planning, Management of Large Marine
Ecosystems, Integrated Management, Coastal Zone Management, Integrated Coastal Area
Management, Integrated Coastal Zone Management, Integrated Coastai Management,
Coastal Resource Management, Integrated Resource Management, Coastal Area Planning
and Management, Coastal Area Management, Ocean Management and finaily, Integrated
Coastal and Ocean Management, the latest term to appear in the costal management
Zexicon: See: E. Gold, "From Process to Reality: Adopting Domestic Legislation for the
Implementation of the Law of the Sea Convention" in D. Vidas & W.&treng, eds., Order
for the Oceans ut the Turn of the Century (Netherlands: The Fridtoj Nansen Institute,

t e m s and acronyrns are not mutuaily exclusive but essentially refer to the same general
principles, those of interdependence, integration and management of the ~ e a s . ~ At
' the
basis of these terms is the notion of multidirnensional integration, encompassing several
key relationships: intersectord, intergovemmental, international, science-management,

spatial and public-g~venuneent.'~This thesis uses the term ICOM when discussing the
1999) 375 at p. 379 [hereinafter "From Process to Reality"], K. Sherman, "Large Marine
Ecosystems: A Case Study" in L.M. Alexander, S. Allen & L.C. Hanson, New
Developments in Marine Science and Technology: Economic, Legal and Polifical Aspects
of Change (Honolulu: The Law of the Sea Instihite, 1988) 97 at p. 101; J.G.M. Parkes &
E. W. Manning, An Hiflorical Perspective on Coastal Zone Management in Canada
(Ottawa: Department of Fisheries and Oceans, Oceans Conservation Report Series, 1998)
at p. 10: S.M.A. Vallejo, "Development and Management of Coastai and Marine Areas:
.An International Perspective" (1988) 7 Ocean Yearbook 205 at pp. 207-2 10; and CicinSain & Knecht, supra note 15, at pp. 1 and 11.
j51n fact, there is some debate over whether the coastal zone management is any
different fiom oceans management. See Vallejo, ibid, who writes at p. 2 13 that:

OM [Ocean Management] has evolved independently fiom CAM [Coastal Area
Management]. This is neither a scientific nor a realistic management approach,
since coastal and oceanic systems are closely interconnected through biophysical,
functional, and socioeconornic linkages. The nature of marine ecosystems
inevitably links the nearshore environments with those of offshore ocean
environrnents. Functionally, the coastal area operates as the doorway to the EEZ
by providing supporting services, which sometimes include permanent
infiastructure support installations and socioeconomic linkages based on the
dependence of ocean uses upon the coastal areas and vice versa. Therefore, CAM
initiatives - which appear to be in the forefiont of integrated marine-oriented
planning - cannot be isolated îÏom the broader framework of ocean development.
j6Cicin-Sain & Knecht, supra note 15, identify and describe the fint five
dimensions at p. 152. 1 have added the dimension of public-government integration as
environmental law in general, and environmentai efforts in Georges Bank and Hecate
Strait in particular. have ofien k e n driven by the efforts of mernbers of the general
public. See for example, the lobbying efforts of interest groups such as NORIGS and the
Ecology Action Centre against oil and gas activities in Georges Bank and those of the
Canadian Parks and Wildemess Society against destructive fishing practices in Hecate
Strait.
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general notion of multidimensional integrated oceans use management for two reasons.
First, since the concept of integrated coastal zone management reflects an
acknowledgement of the interdependence of between the land and sea interface, the
inclusion of the oceans simply extends this idea by broadening the scope of the coastai
region. Secondly, since the focus of this thesis is on intersectord user conflicts in areas
which necessarily involve coastd concerns regarding ocean use, it is appropriate to

employ the term which includes both a coastal and an oceans perspective.

Another point of nomenclature which merits clarification is the identification of
governmental entities. The govemance of Canada's oceans is a complex matter as it is
generally divided between federal and provincial governments with some pan-Canadian
policies govemed by both levels of government. Where appropriate, in order to avoid
redundancy and the use of cumbersome terrns, this thesis employs synecdoche, refemng

to the various governments by their provincial or federal capital name: Victoria for the
British Columbia government, Halifax for the Nova Scotia government and Ottawa for
the central govemment of Canada. "National" policies or initiatives refer to those efforts
which are developed jointly by both federal and provincial levels of government.

1.4

General Outline

This thesis is divided into two parts. Part I examines the international and national
definitions of ICOM. Chapter 2, "Emergence of integrated Coastal and Ocean
Management in International Law" traces the origins of ICOM in international law and
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the nature of the international documents which espouse ICOM methodologies and
principles. Next, Chapter 3, "Integrated Coastal and Ocean Management under the
Federal Oceans Act" examines the provisions of the Oceans Act which set out the ICOM
process and defme the various ICOM principles.

Part II studies the need for ICOM in two areas on two différent Canadian coasts. Chapter
4, "Georges Bank and Hecate Strait - Case Studies of Marine Areas in Need of Integrated

Coastal and Ocean Management to Address Sea Use Conflicts" sets out the history of sea
uses and the current capacity for multi-dimensional integration in both areas in order to

identify the strengths and lacunae in the present integration relationships. The sea use
conflicts and integration relationships of the two areas will be compared to see how the
ICOM process pursuant to the Oceans Act may be commenced in two different marine

areas. Chapter 5, "Conclusion" commences with a sumrnary of the various themes of the
thesis and suggests specific recornrnendations on how the ICOM process may be
implernented in Georges Bank and Hecate Strait. It closes by drawing general
conclusions on the fùture of using ICOM in a multi-coastal and multi-jurisdictional
nation.

-

Part I Definition of lntegrated Coastal and Ocean Management

Chapter 2.

2.1

Emergence of lntegrated Coastal and Ocean Management in
lntemational Law
Introduction

The notion of taking an integrated management approach to oceans governance is not a

concept indigenous to Canadian oceans law and policy. As such, any discussion of the
Canadian approach to ICOM, if it is to have any credibiiity, must necessarily begin with
an overview of the international ongins of ICOM.

From the 1970s through to the end of the 1990s, there has been a proliferation of
international documents pertaining to both environmental law and oceans governance.
The two areas of international law are not discrete subjects and have Eequently k e n

addressed in the same international document. Although there were a number of regional
initiatives in the 1970s whkh saw the convergence of the two domains, it is only in the
1990s that they have been formally combined as a new oceans govemance régime at the

global level. This chapter examines the numerous international documents and

conferences which have contributed to the development of the various pnncipies of

ICOM, and the diflïculties of impiementing such concepts in domestic law and policy.

2.2

Early Fusions of lntemational Environmental Law with
International Oceans Governance in the 1970s

One of the first fusions of international environmental law with international oceans

govemance oçcurred during the 1972 United Nations Conference on the Human
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Environment. The Conference resulted in the signing of the 1972 Stockholm Declaration
of the United Nations Conference on the Hurnan En~ironment,~'
an aspirational
declaration setting out twenty-six key environmental principles. It is considered to be
one of the most important international environmental documents as it provides the
foundation for subsequent international law developrnent~.'~The Stockholm Declaration
also takes tentative steps to link environmental law with oceans govemance in a number
of provisions. For exarnple, Principle 7 provides a general provision for ocean pollution
prevention:
States shall take al1 possible steps to prevent pollution of the seas by substances
that are liable to create hazards to human health, to harm living resources and
marine life, to damage amenities or to interfere with other legitimate uses of the
sea.

Also highlighted in the Declaration is the importance of public participation in
environmental decision-making "...bycitizens and communities and by enterprises and
institutions at every l e ~ e l . "Essentially,
~~
the Declaration is an articulation of the need to
use rational planning to reconcile development aspirations with environmental

"~tockholmDeclaration of the United Nations Conference on the Human
Environment, 16 June 1972, U.N. Doc. AICONF. 48/14, reprinted in (1972) 11 I.L.M.
14 16 Fereinafter Stockholm Declaration].
Kiss & D- Shelton, International Environmental Law (Ardsley-on-Hudson,
NY: Transnational Publishers Inc., 1991) at pp. 41-42.
3 8 ~ .

39StockholmDeclaration, supra note 37, at paragraph 7 of the Prearnble.
JO

See Stockholm Declaration, supra note 37, pnnciple 14.
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This fùsion of environmental principles with basic integrated oceans governance
represents a shift fiom international oceans govemance conferences or documents which
merely concemed themselves with the assertion of maritime jurisdiction." However, the
Stockholm Declaration is a generd and somewhat weak environmental document. First,
it is a non-binding declaration which explicitly recognizes state sovereignty in
environmental decision-making."

Secondly, it places heavy reliance on the use of

science and technology to identiQ, avoid and control environmental riskd3 This reliance
suggests that action is to be taken to prevent environmental h m only when there is
scientific proof thereof. Although helpful for setting out basic oceans govemance and
environmental law provisions, the Stockholm Declaration does not articulate how these
notions may be used in the context of national oceans management nor does it create
binding obligations on coastal States.

%ee for example, UNCLOS 1, supra note 5, which succeeded in adopting the
following four conventions which focussed on sea resourçe entitlements rather than
environmental matters: Convention on the Territorial Sea and the Contiguous Zone, 29
April 1958, in force 10 September 1964,516 U.N.T.S. 205; the Convention on the High
Seas, 29 Apnl 1958, in force 30 September 1962,450 U.N.T.S. 11; the Convention on
the Continental Shetf, 29 April 1958, in force 10 June 1964,499 U.N.T.S. 3 11; and the
Convention on Fishing and Conservation of the Living Resources of the High Seas,
Geneva, 29 April 1958, in force 20 March 1966,559 U.N.T.S. 285. UNCLOS I I , supra
note 5 , which failed by one vote to adopt a compromise formula providing for a 6 nrn
territoriaI sea plus a 6 nrn fishing zone. For a discussion of the two Conferences, see
Churchill & Lowe, supra note 5, at pp. xxiii-xxiv and 13.
4'Stockholm Dechration, supra note 37 , at Principle 2 1.
'3~tockholmDeclaration, supra note 37, at Principle 18.

Another result of the 1972 Conference which advanced the development of ICOM was
the creation of the United Nations Environment Programme [hereinafier LNEPI4 in

order to promote U.N.-led environmental efforts. One of the most important ICOM
initiatives of UNEP was the development of the Regional Seas Programme, which
promotes the idea of "...special protective systems for regionai seas.'"'

The approach

taken by UNEP in establishing Regiond Seas Programmes is a "...cross-sectoral and

problem-oriented management philosophy... in deaiing with environrnent degradation as a
problem of reconciliation between development and the environment in search of
sustainable devel~prnent.'~The first UNEP-led Programme was in the Mediterranean,
wherein the participating States were govemed by an umbrelia fiamework convention, the
1976 Barcelona convention," dong with specific protocols which addressed particular

"The 27&Session of the United Nations General Assembly passed the senes of
resolutions following the Stockholm Declaration, which resulted in the creation of
UNEP: 2994 (XXVII) - United Nations Conference on the Hwnan Environment; 2995
(XXVII) - Cooperation between States in the Field of the Environment; 2996 O(XVI1) International Responsibility of States in Regard to the Environment; 2997 (XXVII) Institutional and Financial Arrangements for International Environmental Cooperation;
3000 (XXVII) Measures for Protecting and Enhancing the Environment; 3002 (XXVII)
- Development and Environment. See: Regionul Seas Programme: Legislarive
Artthority, 3 1-37. The first session of the UNEP Governing Council was held in Geneva
from 12 to 22 June 1973.

-

"D. VanderZwaag, & D.M. Johnston, "Toward the Management of the Gulf of
Thailand: Charting the Course of Cooperation" in D.M.Johnston, ed., SEAPOL
Integrated Sfrtdies ofthe Gulf of Thailand, vol. 1 (Bangkok: SEAPOL, 1998) 69 at p. 8 1.
"A.E. Chircop, Cooperative Regirnes in Ocean Management: A Sfudy in
Mediterranean Regionulism, vol. 2, J. S.D. Thesis (Halifax: Dalhousie University, 1988)
at p. 258.

"The Convention for the Protection of the Mediterranean Sea againa Pollution,
16 February 1976, (1 976) 15 I.L.M. 285 [hereinatter the Barcelona Convention]. The
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environmental problems.48 While a study of the success of the Mediterranean
Programme is beyond the purview of this thesis,J9it is important to note that its formation
marked a significant step in regional ICOM initiatives as it is the first of 13 Regional Seas
Programmes that have been led by UNEP.50 Other regional conventions signed in the
early 1970s include: the Convention for the Prevention of Marine Pollution by Dumping
from Ships and ~ i r c r a f f "and the Convention on the Protection of the Marine

Convention underwent substantial amendments in 1995, which are now reflected in the
Final Act of the Conference of Plenipotentiaries on the Amendments to the Convention
for the Protection of the Mediterranean Sea against Pollution, to the Protocol for the
Prevention of Pollution of the Mediterranean Sea by Dumping fiom Ships and Aircraft
and on the Protocol Concerning Specially Protected Areas and Biological Diversity in the
Mediterranean, 1 July 1995, UNEP (OCA)/MED IG.6/7 at 246 [hereinafter the
Convention for the Protection of the Marine Environment and the Coastal Region of the
Meditenanean].
J8

See: Protocol for the Prevention of Pollution of the Mediterranean Sea by
Dumping fiom Ships and Aircraft, 16 February 1976, reprinted in 35 International
Environrnent Reporter 304, amended in June 1995, in the Convention for the Protection
of the Marine Environment and the Coastal Region, ibid; and Protocol Conceming
Cooperation in Combatting Pollution of the Meditemean Sea by Oil and Other Harrnfirl
Substances in Cases of Emergency, 16 February 1976, repnnted in 35 International
Environrnent Reporter 306.

en or

a detailed analysis on the Mediterranean Programme, see Chircop, supra
note 46, Chapter 5: The Protection and Preservation of the Marine Environrnent; and
M.A. Jacobson, "The United Nations' Regional Seas Programme: How Does It Measure
Up?" (1995) 23 Coastal Management 19.
'Ovander~waa~
& Johnston, supra note 45, at p. 8 1.
"[Oslo Convention] 15 February 1972, signed by 12 European states and
reprinted in S.H. Lay, R. Churchill & M. Nordquist, eds., New Directions in the Law of
the Sea, Documents Vol. II (Dobbs Ferry, NY: Oceana Publications, 1973) at p. 670.

Environment of the Baltic Sea Ares."

The next major initiative which cornbined oceans govemance with environmental law is
the United Nations Convention on the Law of the

drafted at the Third United

Nations Conference on the Law of the Sea, in December 1982.''

A key document in

oceans governance, the LOSC consolidates a number of conventions as well as many
custornary and evolving international

It represents a shift in the focus of oceans

governance as it includes not only provisions outlining the various national maritime
jurisdicti~ns,'~
but it also a Part on the Protection and Preservation of the Marine

S'[Helsinki Convention] 22 March 1974, reprinted in R. Churchill & M.
Nordquist, eds., New Direcrions in the Law of the Sea, Documents Vol. IV (Dobbs Ferry,
NY: Oceana Publications, 1975) at p. 455.
"United Nations Convention on the Law of the Sea, 10 December 1982, U.N.
Doc. NCONF. 62/l22, reprinted in (1982) 21 I.L.M. 1261 Fereinafier LOSC], was
signed by 159 States by the close of signature on December 9, 1984. and entered into
force upon the 60" ratification on Novernber 16, 1994.
'%ee Churchill & Lowe, supro note 5, who note at pp. 13-14 that the first session
of the Third United Nations Conference on the Law of the Sea Fereinafier UNCLOS III]
was held in 1973 and the last in 1982.
5 5 ~ . McConnell&
~ .
E. Gold, "The Modem Law of the Sea: Framework for the
Protection and Presewation of the Marine Environment?" (199 1) 23 Journal of
International Law 83, observe at p. 83, footnote 1, that even though the LOSC had not yet
received the requisite 60 ratifications necessary to bring it into force, "...much of the
Convention, particularly its environmental content, has k e n widely accepted as a
codification of customary intemationai law on the topic."

1 6 ~ hjurisdictional
e
zones covered by LOSC, supra note 53, include, inîer alia:
sovereignty of intemal waters, implied in articles 2 and 8; sovereignty subject oniy to the
rights of innocent passage in the temtonal sea, at articles 2 and 17-32; sovereign rights to
resources in the EEZ, at articles 56(l)(a) and 57-75; and sovereignty or special
jux-isdiction in designated transit waters subject to the right of transit passage, such as
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En~ironrnent.'~In particular, the LOSC makes reference to the need for an integrated
ecosystem approach, to the utility of environmental impact assessments in the
management of the oceans, and to the need to establish marine protected areas? These

links between oceans govemance and environmental law are no fortuity, as in its
Preamble, the LOSC explicitly recognizes the need to consider the oceans environment as

an integrated wh01e.~~

However, as one of the first documents to combine oceans govemance with principles of
international environmental Iaw, the LOSC tends to emphasize the establishment of
national maritime jurisdictions rather than that of domestic govemance régimes.*

straits used for international navigation, at articles 34-45.
See LOSC, supra note 53, Part XII - Protection and Preservation of the Marine
Environment.
57

"Sec LOSC, supra note 53, at articles 194.5, 206, and 21 1.6 respectively.
19Seethe Preamble to the LOSC, supra note 53:

The States Parties to this Convention,
...
Conscious that the problems of ocean space are closely interrelated and need to be
considered as a whole, ...
Have agreed as follows: ... [emphasis in original].
60SeeD.M. Johnston, "UNCLOS III and LJNCED: A Collision of Mind-Sets?" in
Kriwoken et al., eds. ,supra note 2, 11 at pp. 12- 13:
.At seems clear that the dominant element in the UNCLOS III mind-set is the
concept of sovereign entitlement. Al1 of the jurisdictional regime-building
entrusted to the Second Cornmittee pivoted on the idea that the chief obligation of
the Conference was to contribute to national development through the elaboration
of 'sovereign prerogative zones' in a variety of technical modes.
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Therefore, the provisions regarding marine environmental protection are of a generai
nature and do not set out how states may implement such provisions domestically. Also,

as with the Stockholm Declmtion, the focus of the environrnental provisions of the

LOSC is limited to the prevention of marine pollution and depends on the use of
scientific information to compel states to prevent marine environmental degradation?
As such. the LOSC does not articulate a governance system which may manage the

various marine uses and pre-empt marine pollution before its occurrence is imminent.
Although both the Stockholm Declaration and the LOSC lay out a solid foundation for

fusing oceans management with international environmental law, they are mere
precursors to documents which fully embrace an ICOM oceans govemance system to

address the transboundary nature of oceans management.

2.3

Acceptance of lntegrated Coastal and Ocean Management
Principles by International Fora in the 1980s

The international legal cornrnunity was not alone in formulating an integrated approach to
oceans management. In the early 1980s, biologists, oceanographers and ecologists

commenced a series of international symposia to research the possibility of the
management of large marine ecosystems [hereinafter LMEs].~' Based on an ecosystem

6'LOSC, supra note 53, at article 200.
6'The proceedings of the f i s t symposium in 1984 are found in: K. Sherman & L.
Alexander, eds., Vuriabiïity and Management of Large Marine Ecosysfems (Boulder:
Westview Press. 1986).
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approach," the management of LMEs incorporates two trends in oceans management:
the search tor meaningfùl parameters in oceans management rather than strict legai
jurisdictions, and the gradua1 progression towards marine regional cooperation at the
international level." LMEs are defined as areas of coastal and ocean space of a minimum
of " ..200 000 square kilometres or some 60 000 square nautical miles"6swhich are

" ...c haracterized by distinct bathymetry, hydrography, productivity, and trophically
dependent population^."^^ Sherman, one of the leading scholars on the subject, has
divided the world's coastal and ocean areas into 49 LMEs in need of bilateral or
international management [see Appendix B for a world map of LMEs].~'

The establishment and enforcement of LME management has obvious political

limitations, as Belsky observes:
The management of large marine ecosystems ... depends almost entirely on the
voluntary agreement of individual countries. They must believe such
management is in the best interests of their own nation. Hence, while there are
few legal impediments to the comprehensive management of ecosystems, neither

"KSherman, "Large Marine Ecosystems: A Case Study", supra note 34, at p.
101.

aL.M. Alexander, "Large Marine Ecosystems A New Focus for Marine Resources
Management" (1 993) 17 Marine Policy 186 at p. 186.

"K. Sherman, "Large Marine Ecosystems as Global Units for Marine Resources
Management - An Ecological Perspective" in K. Sherman, L.M. Alexander & B.D.Gold,
eds., Large Marine Ecosystems Stress, Mitigation, and S ~ a i n a b i l i t y(Washington, D .C.:
AAAS, 1993) 3, at p. 3.

are there many legal incentives. pootnotes o ~ n i t t e d ] . ~ ~
While most authors acknowledge the political and legal difficulties associated with

managing LMEs, the multilateral management thereof is a notion that is increasingly
gaining acceptance in the international academic c o m m ~ n i t y .Despite
~~
the fact that it is
not formally espoused by any international legal document or convention, the
deveiopment of the LME notion is part of a growing acknowledgement in international
environmental documents of the need to manage sea activities on a spatiaI rather than
legal b a ~ i s . ~ '

%ee M.H.Belsky, "Management of Large Marine Ecosystems: Developing a
New Rule of Customary International Law" (1985) 22(4) San Diego Law Review 733 at
p. 736.
69Seefor exarnple, the author Belsky, ibid., who submits somewhat optimistically
at pp. 762-763 that the establishment of LMEs may become a rule of customary

international law. Although more recent authors do not go quite so far, they acknowledge
the importance of establishing and managing LMEs, see: L. Juda, "Considerations in
Developing a FunctionaI Approach to the Governance of Large Marine Ecosystems"
(1 999) 30(2) Ocean Development and International Law 89, and Sherman, Alexander &
Gold, supra note 66, at Part III.
70

See for example, the Montreal Guidelines on Protection of the Marine
Environment against Pollution fiom Land-Based Sources initiated by a UNEP Working
Group of Experts, UNEPNG. 12W3 (Pt. IV),reprinted in (1 985) 14 Environmental
Policy and Law 77, drafied by the third session of the Ad Hoc Working Group of Experts
on the Protection of the Marine Environment Against Pollution from Land-based Sources,
(1 1- 19 ApriI 1985). The Montreal Guidelines were based on Article 207 of the LOSC
and "mark the first attempt by the international community to deal with this subject at the
global level." See also, E.G. Lee and D.G. Fraser, "The Rationale and Future Directions
of Canada's Oceans Policy: International Dimensions" in D. McRae and G. Munro, eds.,
Canadian Oceans Policy: National Strategies and the New L a w of the Sea (Vancouver:
University of British Columbia Press, 1989) 238 at p. 244 hereinafter Canadian Oceans
Policy].

The next international document which contributed to the development of ICOM
principles was the 1987 report of the World Commission on Environment and
Developrnent Fereinafter WCED], Our Common Future, also known as the Brundtland
Report? Not limited to oceans use, the Report articulates the general factors to consider
when balancing econornic development with environmental concems, identifjmg the goal
of such consideration to be the "sustainable development" of the natural resources. This
notion was enthusiastically embraced by many statesR and quickly made its way into
"...the lexicon of international and domestic politics."" Notwithstanding the unbndled
acceptance of the notion, there has not been a definitive determination of its legal
implications in either international or national documents. As such, there has been
considerable debate over whether it is an abstract concept, a principle of international
7'World Commission on Environment & Development, Our Common Future
(Oxford: Oxford University Press, 1987) bereinafter the Brundtland Report]. This
document is the final report of the WCED, an independent commission chaired by G.H.
Brundtland, established by the United Nations General Assembly in 1983 by General
Assembly resolution 3811 6 1.
"In response to the Brundtland Report, ibid, the Canadian Council of Resource
and Environment Ministers, now replaced by the Canadian Council of Ministers of the
Environrnent, established the National Task Force on the Environrnent and Economy to
examine the implications of sustainable development for Canadian policy. See: National
Task Force on the Environment and Economy, Our Common Future: A Canadian
Response To the Challenge of Sustainable Development, Proceedings of the National
Forum at Trent University, Peterborough, Ontario (Ottawa: Harmony Foundation of
Canada, 1989), which defines the goals of sustainable development as "...equity, between
present and fùture generations, humans and other species, and rich and poor nations; and,
qualitative and quantitative enjoyment for al1 life forms..." at p. 23. See also: Department
of Environment, Canada S Green Plan (Ottawa: Minister of Supply and Services Canada,
1990), at p. 5, where sustainable development is identified as one of the Plan's guiding
principles.

"Haward & Hildebrand, supra note 2, at p. 145.
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law, an ideal or a value.74 VanderZwaag sheds some light on the issue by remarking that:
"[rlegardless of terminology, the concept is generaily viewed as requiring major societal
changes through radical or incremental restmctwing of institutions and management
approaches."7s

The Brundtland Report d e h e s sustainable developrnent as: "...development that meets
the needs of the present without compromising the ability of future generations to meet

their own n e e d ~ . "Aithough
~~
the definition appears somewhat anthropocentric, the

components of the notion are defined by the Report as being more inclusive, integrating
human use with concem for the natural environment." First, "sustainable" is explained in
the following manner: "[ait a minimum, sustainable development must not endanger the

natural systems that support life on Earth: the atmosphere, the waters, the soils, and the
74

See D. VanderZwaag, Canada and Marine Environmental Protecrion Charting

a Legal Course Towards Sustainable Development (London: Kluwer Law International,

1 995) at pp. 5-6 Fereinafier Canada and Marine]. At p. 3, VanderZwaag writes:

The concept, while seeking to avoid the extreme ethical positions of no economic
growth or unlimited economic growth, masks potentials for ongoing philosophical
debates over values and interpretations based on interests. Debates over whether
the environment, including marine resources, should be treated as instrumental or
utilitarian in value or as intrinsic (holding value aside fiom hwnan uses) will
likely continue with differing worldviews, ranging between technocentrism or
expansionism and ecocentrism, in confiict.
75

Ibid. at p. 7. pootnote omitted].
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The Brundtland Report, supra note 7 1, at p.43.

" ~ e eC.D. Stone, '*ShouldTrees Have Standing? - Toward Legal Rights for
Natural Objects" (1972) 45 University of Southern California Law Review 450, in which
the author explores the notion of conferring legal rights upon the nahual environment.
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living b e i n g ~ . "Despite
~~
defining sustainability in the negative, the Brundtland Report
acknowledges the importance of sustaining the natural world in which hurnans live with
other life forms. Secondly, "deveIopmentWis defined as including economic as well as
non-economic dimensions as it is: "...a progressive transformation of economy and
~ o c i e t y . "Accordingly,
~~
the sustainable development of sea resources demands that the
ecological aspects of a sea area be considered at the sarne time as the other dimensions,
such as economic, social and political ones. Thus, the articulation of the notion of

sustainable development may be considered a shifi in oceans resource management, as it
calls for a continuous decision-making process, allowing changes to be made when new
factors or uses emergeSs0

Parallel to these general international ICOM-related articulations in the 1980s was the
strengthening and establishment of regional cooperation efforts around the world. This

78~rundtland
Report, supra note 71, at pp. 4445.
79BrundtlandReport, supra note 7 1, at p. 43.

"E.M. Borgese & K. Saigal, "Managerial Implications of Sustainable
Development in the Ocean" (1996) 12 Ocean Yearbook 1, write at p. 2 that:
Sustainable development can be thought of as a new paradigm, a mode of thinking
that serves as a guide to action. In this concept the achievement of sustainable
development entails decision making in a continuum where questions are
constantly k i n g asked and "right" choices made in the context of the perceived
situation. Thus sustainable development becomes a process where there is no
"end state" but constant decision making for establishing harmony between
environment and development. This decision making places the concept of
sustainable development in a state of perpetual movement as it lurches fiom one
equilibrium, through disequilibriurn, to another equilibrium.

consisted of continued efforts on the part of UNEP's Regional Seas Programme,8' and the
formation of regional cooperation bodies, such as the Gulf of Maine Council on the
Marine Environment, consistîng of the premiers of two Canadian provinces and the
governors of three American states."

A detailed analysis of the Gulf of Maine Council

will be undertaken in Chapter 4, however, for the purposes of the present chapter, it is
important to note that these developments demonstrated a growing interest in regional
oceans govemance.

2.4

Popularization of lntegrated Coastal and Ocean Management
and the Precautionary Approach in the 1990s

Attended by over 115 states, including Canada,83as well as an "...unprecedented number

8'D~ring
the 1980s, UNEP initiatives included: the formation of an Action Plan
for the East Asian Seas, see VanderZwaag & Johnston, supra note 45, at p. 81; and the
strengthening of the Mediterranean Regional Programme by the passing of M e r
protocols, see: Protocot for the Protection of the Mediterranean Sea Against Pollution
from Land-Based Pollution Sources, 17 May 1980, repnnted with amendment of 7 March
1996 in 35 International Environment Reporter 321;and Protocol Concerning
Mediterranean Specially Protected Areas, 3 April 1982, reprinted in 35 International
Environment Reporter 35 1, amended and renarned in June 1995, as the Protocol
Concerning Specially Protected Areas and Biological Diversity in the Mediterranean,
supra note 47.

"The Agreement on the Conservation of the Marine Environment of the Gulf of
Maine Fereinafter the Gulf of Maine Agreement] is reprinted in Gulf of Maine Council
on the Marine Environment, The Gulfof Maine Action Plan 1991-2000 (July 199 1),
Appendix. In 1989, the Gulf of Maine Council signed the Agreement in order to address
environmental issues common to ail parties and to drafi a Gulf of Maine Action Plan with
respect to specific concerns.
'%ee D. Freestone & E. Hey, eds., The Precautionary Principle and Iniernational
Law: The Challenge of lmplementation (London: Kluwer Law International, 1996) at p.
30.

of NGOs...g ovemment officials, scientists and other experts..."" the 1992 United Nations
Conference on Environment and Development [hereinafier UNCED] was instrumental in
popularizing and entrenching the principles of ICOM in international law. The
documents produced at the UNCED went beyond a simple acknowledgement of the
interrelationships between the land, sea and air. Not only did they encourage the use of
integrated decision-making in sea use govemance, but more importantly, they
emphasized the importance of using the precautionary approach in such a process. The
precautionary approach to oceans governance is revolutionary as it necessitates action or
cessation of activity in order to prevent h m to the environment before such an
occurrence becomes imminent. Although the precautionary approach was originaily a
notion found in German federal law," and aithough it had been introduced in a number of
international law documents prior t01992,~it was the UNCED that popularized the
"See VanderZwaag & Johnston, supra note 45, at p. 79.
85 K. von Molke, The Yorsorgeprinzip in West German Environmenfa1 Policy,
Report prepared for the Royal Commission on Environmental Pollution (United
Kingdom) (London: HMSO, 1987), at p. 5, writes that the principle, first appearing under
the terrn "Vorsorgeprinzip" in German federai law in 1976, is stated as follows:

Environmental policy is not fülly accomplished by warding off imminent hazards
and the elimination of damage which has occurred. Precautionary environmental
policy requires fbrthermore that natural resources are protected and demânds on
them are made with care.
Reprinted in: VanderZwaag, Canada and Marine, supra note 74, at p. 14.
"See, for exarnple, paragraph 7 of the Bergen Ministerial Declaration on
Sustainable Development in the ECE Region, 14 May 1990, where the meeting of 34
Ministers at Bergen marked the fust time that states declared the precautionary approach
as a legal principle having general application. It reads as follows:
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precautionary approach in international environmental law and oceans govemance.

One of the most important UNCED documents, the Rio Declaration on Environment and
Development," is a set of twenty-seven aspirational principles, articulating the
environrnental notions key to ICOM. In its opening principle, it reinforces the
recommendations of the Brundtland Report as it makes individuals responsible for
ensuring the sustainable development of naturai resources. The Declaration M e r

requires States to ensure sustainable development of the resources in the following
m m e r s : by taking a precautionary approach to prevent environmental degradation;" by
following an integrated ecosystem approach to oceans go~emance;'~by preventing

In order to achieve sustainable development, policies must be based on the
precautionary principle. Environmental measures must anticipate, prevent, and
attack the causes of environmental degradation. Where there are threats of serious
or irreversible darnage, lack of full scientific certainty should not be used as a
reason for postponing measures to prevent environrnental degradation.

Reproduced in Freestone & Hey, supra note 83, at p. 29.
Rio Declaration on Environment and Development, 13 June 1992, U N . Doc.

87

AKONF. 1 5 1/S/Rev. 1, reprïnted in (1992) 3 1 I.L.M. 874 bereinafier the Rio
Declaration].

s 8 ~ b i at
d principle 15, the precautionary approach reads as follows:
In order to protect the environment, the precautionary approach shall be widely
applied by States according to their capabilities. Where there are threats of
serious or irreversible darnage, lack of full scientific certainty shall not be used as
a reason for postponing cost-effective measures to prevent environmental
degradation.
89~bid.
at principle 7.

poliution;" by undertaking environmental asse~srnents;~'
and by seeking the input of the
public, and local and aboriginal population^.^' These principles are key to ICOM as they
compel States to manage their resources using an integrated decision-making mode1 and
to act before scientific evidence is present to prove environmental degradation.

It is noted that the Rio Dedaration employs the term, "precautionary approach", a terrn

considered to be utilitarian or risk-taking, as it allows for some environmentai trade-offs,

such as the use of best available technology, in the name of socio-economic
This is in conhast to the term "precautionary principle," which some
de~elopment.~~

consider to have an eco-centric or risk adverse c~nnotation.~
Indeed, the Rio definition
of the precautionary approach is not eco-centric but is qualified in the following ways:

"lbid. at principle 17.
9'Ibid. see principles 10 and 22, respectively.
93VanderZwaag,Canada and Marine, supra note 74, at pp. 19-2 1 .
"VanderZwaag, Canada and Marine, supra note 74, at pp. 19-21. See also S.M.
Garcia, The Precautionary Approach fo Fisheries With Reference f o Straddlng Fish
Sfocks and Highly Migraiory Fish Stocks, F A 0 Fisheries Circula..No. 87 1 (Rome: FAO,
1994) at p. 1, where the author writes that:

The need for precaution in management is reflected in two main concepts: the
precautionary principle and the precautionary approach. The precautionary
principle has suffered fiom a lack of definition and slack usage leading to extreme
interpretations regardless of economic and social costs. It has therefore developed
a strong negative undertone. The precautionary approach, which impkitly
recognizes that there is a diversity of ecological as well as socio-economic
situations requiring different strategies, has a more acceptable "image" and is
more readily applicable to fishenes management systems.
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states are to appiy the precautionary approach only "according to their capabilities"; the
trigger compelling states to take action is the threat of "serious or irreversible damage";
and states are only required to undertake "cost-effective measures" in the face of serious

or irreversible dan~age.~'Despite the fact that the Rio Declaration is not entirely eco-

centric, it is a revolutionary document as it makes the environment a concern to be
factored into the decision-making process before serious or irreversible darnage ensues.
This new consideration in the decision-making process is reinforced in other W C E D
documents.

For exarnple, another UNCED document, Agenda 21 : Programme of Action for
Sustainable De~eloprnent:~attempts to operationalize the ICOM decision-making
principles found in the Rio Declaration. Agenda 2 1 is a forty-chapter global plan of

-

action in which "Chapter 17 Protection of the Oceans, Al1 Kinds of Seas, Including

Enclosed and Semi-enclosed Seas, and CoastaI Areas and the Protection, Rational Use
and Development of Their Living Resources" [hereinafier Chapter 171, the longest
chapter of the document, promotes the sustainable use of marine and coastal areas and

resources. Chapter 17 requires that a precautionary and anticipatory rather than a reactive

95VanderZwaag,Canada and Marine, supra note 74, at p. 20.
9 6 ~ g e n d2a1: Programme of Action for Sustainable Development, reprinted in
S.P. JOhnson, (ed.), The Eurth Summit: The United Nations Conference on Environment
and Development (U1VCED) (London: Graham & Trotman 1 Martinus Nijhoff, 1993) 123
[hereinafier Agenda 2 11.
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approach be taken by states to prevent the degradation of the marine environ ment^' and
that states commit to integrated management and sustainable development in the use of
resources by the use of environmental impact a~sessments.~'

Another example of an UNCED document which incorporates ICOM principles is the
Convention on Biological Diversity? Although the CBD does not specifically address
the oceans environment, it emphasizes the importance of promoting and preserving

biological diversity in general. The notion of biological diversity shifts the concept of
sustainable development fiom one defined in tenns of its utility to humans to one that
recognizes the intrinsic value on the preservation of the natural environment and other
~ p e c i e s . 'Therefore,
~
the CBD expands upon the somewhat anthropocentric defuiition of

971bid.at paragraphs 17.1, 17.2 1, and 17.22(a).
981bid at paragraph 17.5, which asks that states "...commit themselves to
integrated management and sustainable development of coastal areas and the marine
environrnent under their national jurisdiction" and p a r a p p h 17.6, which encourages
states to establish and strengthen coordination mechanisms for integrated coastal zone
management.

99TheConvention on Biological Diversity, 5 June 1992, U.N. Doc.
UNEP/Bio.Div/ N7-INC.5/4 reprinted in (1992) 3 1 I.L.M. 8 18 [hereinafier the CBD].
Entering into force on 29 December 1993, 172 nations have become parties to the CBD,
including Canada, whose ratification came on December 4, 1992, see United Nations,
Secretary-General, Mulrilateral Treaties Deposired w ith the Secretary-General (New
York: United Nations, 1998) at p. 936 Fereinafter Mulrilateral Treaties] and C.L.
Wi ktor, Multiluteral Treaty Calendar 1648-1995 (The Hague: Kluwer Law International,
1998) at p. 1408.
'WKiss& Shelton, supra note 38, remark at p. 1 1 that:

...al1 sectors of the environment have a value not only in their short-tenn utility to
humans, as the earlier exclusively anthropocentric approach would have it, but
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sustainable development found in the Brundtland Report by including biological diversity

is an implicit and necessary part of sustainable development. In the Preamble, it compels
states to preserve biological diversity according to the principles of the precautionary
approach.lO' Besides articulating the need to promote biodiversity and the use of the
precautionary approach, the CBD was important in the development of ICOM as it
spawned the Jakarta Mandate on Marine and Coastai ~iodiversity.''' The Jakarta
Mandate specifically addresses coastal and oceans management and recommends that
states manage their marine resourçes using precautionary ecosystem management
approaches and by establishing marine protected areas where necessary.'''

The UNCED documents examined above are significant in the development of ICOM as
they introduced the notion of "principled decision-making" to domestic oceans

also as indispensable elements of an interrelated system which must be protected

to ensure human s w i v a l . [footnote not cited]. While this ultimate a h of human
survival remains anthropocentric, humans are not viewed as apart from or above
the natural universe, but as an interlinked and interdependent part of it. It follows
that because al1 parts of the natural web are Iinked, they must each be protected
and conserved.
"'The precautionary approach is found irnplicitly in the Preamble of the CBD,
supra note 99, where if there is: ...threat of significant reduction in loss of biological
diversity, lack of full scientific certainty should not be used as a reason for postponing
measures to avoid or minirnize such a threat."
"

"'~he decisions made during that Second Meeting of the Conference of parties to
the CBD [6- 17 November 19951 are referred to collectively as the Ministerial Statement
issued at COP-2, known as the Jakarta Mandate, U.N. Doc. UNEP/CBD/COP/2/19 and
U.N. Doc. UNEP/CBD/COP/2/5 Fereinafter the Jakarta Mandate].

-

lU3Ibid.,
see: Thematic Issue #1 Integrated Marine and Coastal Area
Management and Thematic Issue #2 - Marine and Coastal Protected Areas.

govemance.'w VanderZwaag et al. remark on this important shift fiom a general
international concem to an interest in goveming oceans use on a national level:

In the past internationd law had largely focused on interstate relations and taken
almost a hands off approach to interfering with national sovereignty including
states rights to exploit natural resources... CiNCED articulateci numerous sofr law
principles thar should guide not only international but also national ocean lcnv
and policy reforms. Those principles înclude integration, precaution, pollution
prevention, intergenerational equity, polluter pays, public participation,
community-based management, indigenous rights und women in devel~prnent.'~~
Unlike the Stockholm Declaration and the LOSC, these documents articulate the goal of
oceans governance as being the sustainabIe use of the resources as opposed to the mere

prevention of pollution. They go beyond merely recognizing the importance of
interrelationships as they explicitly identifi the public, local and indigenous populations
as parties whose views must be considered by the various levels of govemment. Also, by

requiring that states be guided by the precautionary approach, these documents compel
states to manage their oceans resources before environmental h m ensues.

A practical exarnple of the international adoption of the precautionary approach is

evidenced in the 1996 Protocol to the Convention on the Prevention of Marine Pollution
by Dumping of Wastes and Other Matter, 1972.lo6 Instead of allowing aprima facie right

VanderZwaag, B. Davis, M. Haward & L.K. Knwoken, "Introduction The
Evolving Oceans Agenda: From Maritime Rights to Ecosystem Responsibilities" in
Kriwoken et al., supra note 2, 1 at pp.1-2.
' 0 4 ~ .

'O'lbid. [emphasis added].
996 Protocol to the Convention on the Prevention of Marine Pollution by
Dumping of Wastes and Other Matter, 1972 and Regdations Adopted by the Special

to pollute, subject to a limited set of restrictions, as was the case under the London
Convention of 1972,'" the Protocol prohibits d l dumping, except for a limited list of
permitted wastes,lo8 As a M e r testament to the importance of the UNCED in
championing the notion of ICOM, it is noted that the Conference recommended that a
global conference be held to specifically develop the concept of ICOM.109This
recommendation led to the holding of the 1993 World Coast Conference in Noordwijk,
the Netherlands.

2.4.1 Articulation in the Noordwijk Guidelines
At the 1993 World Coast Conference Fereinafter WCC], the World Bank drafted the
Noordwijk Guidelines for Integrated Coastal Zone Management,' Io establishing the basic
tenets underlying integrated coastal zone management [hereinafter ICZM]. The

Meeting, LC/SM 1/6, 14 November 1996.
Io7Conventionon the Prevention of Marine Pollution by Dumping of Wastes and
Other Matter, 1972,29 December 1972, 1046 U.N.T.S. 120.
'08See 1996 Protocol, supra note 106, Annex 1. See also Annex 2, which obliges
would-be polluters to perform waste prevention audits and consider other waste
management options.
Io9seefor example, Paragraph 17.1 1 of Agenda 2 1, supra note 96, which
recommends that a global conference to exchange experience in the field of ICOM be
held before 1994.
"'World Bank, Noordwijk Guidelines for Integrated Coastal Zone Management
(Noordwijk: World Coast Conference, 1993), [hereinafier Noordwijk Guidelines]. These
Guidelines fiirther the earlier related work of the Organisation for Economic Cooperation
and Development Council Resolution on Integrated Coastal Zone, see Recomrnendation
ofrhe Council on Integrated Coastal Zone Management, adopted by the Council at its
787" session, 23 July 1992, C(92) 114/FINAL, (Paris: OECD, 1992).

Noordwijk Guidelines recognize the need for coastai States to develop an ICZM structure
that is suited to the nature of its coastal areas, institutions, governrnental arrangements,
traditions, cultures and economic conditions. This approach to ICZM was confumed and
reiterated by the Worid Bank's most recent Guidelines for Integrated Coastal Zone
Management, àrafted three years later in 1996."' As mentioned in Chapter 1, the notions
of ICZM are essentiaily the sarne as those of ICOM, which simply covers a broader

geographical area than ICZM. According to the 1996 Guidelines, ICZM embraces the
general principles contained in Agenda 2 1, including: the precautionary approach,
polluter pays, proper resource accounting, transboundary responsibility, and

"' ICZM suggests ways to operationalize these pnnciples by:

intergenerational equity.

-strengthening sectoral management...;
-preserving and protecting the productivity and biological diversity of coastai
ecosystems...;

-promoting rationai development and sustainabIe utilization of coastal
resources.' ' j

The 1996 Guidelines describe ICZM as a mode1 that seeks to move fiom single-sectoral
and fragmented coastal zone management to an approach which manages the ecosystem

'J-C. Post, & C.G. Lundin for the World Bank, Guidelines for Integrated Coastal
Zone Management (Washington, DC: The World Bank, Environmentally Sustainable
Development Studies and Monographs Series #9, 1996) bereinafier the 1996
Guidelines].
"

' "lbid. at pp. 5-6.
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as a who1e.l" In order to respond to the dynamic environment of the oceans, ICZM is an

analytical and continuous process that advises governments on priorities, trade-offs,
problerns, and solutions with respect to the use, development, and protection of the
coastai zone and its resources."'

It also attempts to integrate the interests of al1 important

stakeholders in order to consider both sectorai and environmentai needs.lI6 The 1996
Guidelines represent an important legitimation of ICOM. Unlike the generai documents
exarnined above, the Guidelines suggest practical ways in which national institutions may
adopt ICZM principles through interagency coordination, program implementation,
monitoring, and evaluation.' I7

2.4.2 lntegrated CoasDI and Ocean Management in Sectoral
Sea Use Documents
At around the sarne time the UNCED and the WCC were held, or shortly thereafter, a

number of international environmental documents regulating the various sea uses were
signed or adopted, recognizing the importance of taking ICOM approaches to oceans

management. Besides the continuing regional ICOM efforts,'

'' there were a number of

"'Ibid. at pp. 5-6.
l

"Ibid.

' "Ibid.

at pp. 8, 10-13.

II8See the Protocoi for the Protection of the Mediterranean Sea Against Pollution
Resulting fiom Exploration and Exploitation of the Continental Shelf and Seabed and Its
Subsoil, 14 October 1994, reprinted in 35 international Environment Reporter 33 1 and
the Protocol on the Prevention of Pollution of the Mediterranean Sea by Transboundary

important global sectoral initiatives which started to incorporate the principles of ICOM.
The following is not intended to be an exhaustive recitation of d l the global oceans
governance documents which include references to ICOM principles. Instead, it is meant
to document the various ICOM trends in the documents related to the principal sea uses,

including: fishing, shipping, protection of endangered and threatened species and their
habitats. controt of land-based marine pollution and oil and gas activities.

Fishing
There are a nwnber of fisheries management documents which specifically require that

member nations be guided by the precautionary approach or to adopt ICOM methods of
resource management. These include: the United Nations Agreement on Straddling Fish
Stocks and Highly Migratory Fish stock^,"^ the United Nations Food and Agriculture

Movements of Hazardous Wastes and Their Disposal, 1 October 1996, reprinted in 35
International Environment Reporter 55 1.
'I9~greementfor the Implementation of the Provisions of the United Nations
Convention on the Law of the Sea of 10 December 1982 Relating to the Conservation and
Management of Straddling Fish Stocks and Highly Migratory Fish Stocks, New York, 4
August 1995, U.N. Doc. NCONF. 164/37 and U.N. Doc. AKONF. 164/38 Fereinafter
the Straddling Stocks Agreement] see subsection 6(2) which requires that members states
be guided by the precautionary approach. To date, 59 countries are signatories but only
2 1 nations have ratified it, see: UN Treaty Senes website: ~ ~ ~ . U n . o r r r / D e ~ t s / T r e a ~ /
final/ts2/newfiles/ Dart boolxxi bool xxi 7.html (date accessed: 17 April 1999). Canada
has rscently enacted domestic legislation to implement the Straddling Stocks Agreement,
see: An Act to arnend the Coastal Fisheries Protection Act and the Canada Shipping Act
to enable Canada to implement the Agreement for the Implementation of the Provisions
of the United Nations Convention on the Law of the Sea of 10 December 1982 Relating
to the Conservation and Management of Straddling Fish Stocks and Highly Migratory
Fish Stocks and other international fisheries treaties or arrangements, S.C. 1999, c. 19.
However, ùiis new statute does not mention the precautionary approach.
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Organization's kereinafler FAO] voluntary Code of Conduct for Responsible Fi~heries"~
which requires member states to follow the precautionary approach, and encourages states
to integrate fisheries management in an overall ICOM;"' the FAO's Integrution of

Fisheries into Coastal A rea Management;'" the F A 0 s Precautionary Approach to

Fisheries Part 1: Guidelines on the Precautionury Approach to Capture Fisheries and
Species Introductions ;Iri and the FAO's The Precautionary Approach to Fisheries with
Reference to Straddling Fish Stocks and Highïy Migratory Fish Stockî. "'

"'Food and Agriculture Organization of the United Nations, Code of Conduct for
Responsible Fisheries (Rome: FAO, 1995). It is curious that although the Canadian Code
of Conduct for Responsible Fishing Operations Consensus Code 1998 officiaily adopts
that F A 0 Code of Conduct for Responsible Fisheries in its Introduction, there is no
mention of the precautionary approach to fisheries management in its text. See: DFO,
man/çode/ endcon eng-htm (date
online: http://www.dfo-m~o.~c.ca~communic/fish
accessed: 19 June 1999).
"'FAO Code of Conduct, ibid. section 7.5.1, which sets out the precautionary
approach. See also section 1.3, which encourages states to take an ICOM approach to
fisheries management.
--See Food and Agriculture Organization, Integration of Fisheries into Coastal

1"

A rea Management, F A 0 Technical Guidelines for Responsible Fisheries No. 3, (Rome:
FAO, 1996), which underscores the importance of including the fisheries, traditionally
regulated as a single sector, into a larger ICOM plan.

l Z 3 ~ o oand
d Agriculture Organization of the United Nations in cooperation with
the Technical Consultation on the Precautionary Approach to Capture Fishenes
(Including Species Introduction) organized by the Govemrnent of Sweden, Precautionary
Approach to Fisheries Part 1: Guidelines on the Precautionary Approach to Capture
Fisheries and Species Introductions, FA0 Fisheries Technical Paper 35O/ 1 (Rome: FAO,
1995) at article 6.
"'See Garcia, supra note 94, at p. 1.
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Shipping
On the globai level, many integration efforts with respect to the shipping industry have
been initiated by the United Nations agency, the International Maritime Organization
[hereinafter IMO]. Guided by its two-fold mandate of "safer ships and cleaner sea~","~

IMO has brokered numerous conventions and non-binding instruments which address
vesse1 safety and marine environmental protection. One of the most important documents
is the International Convention for the Prevention of Pollution fiom Ships [bereinafier

MARPOL 73/78].'26MARPOL 73/78 includes six annexes which restrict the following
vesse1 discharges: oil, noxious liquid substances in bu&, harrnful substances in
containers, sewage, garbage, and air pollution, of which only the fint two are binding.I2'
In its non-binding instruments, M O has identified three categories of areas requiring

"'N. Letalik & E. Gold, "Shipping Law in Canada: From Imperia1 Beginnings to
National Policy?'in D. VanderZwaag, ed., Canadian Oceun Law and P o k y (Toronto:
Buttenvorths, 1992) 26 1, at p. 285 Fereinafter Canadian Ocean Law],
"6The 1973 International Convention for the Prevention of Pollution from Ships,
2 November 1973, (1973) 12 I.L.M. 1319; and the Protocol Relating to the 1973
International Convention for the Prevention of Pollution from Ships, 17 February 1978,
(1 978) 17 I.L.M. 546 Fereinafter MARPOL 73/78], which entered into force for Canada
on 16 February 1993.

-

' " ~ h eAnnexures entered into force on the following dates: Annex 1 2 October
1983; Annex II 6 April 1987; A M ~ III
X - 1 Juiy 1992; Annex IV not in force yet;
Annex V - 3 1 December 1988; Annex VI - not in force yet. Whereas the £kt five
Annexures were set out in MARPOL 73/78, ibid, Annex VI was adopted at an IMO
Conference on 26 September 1997, see IMO website: <htt~://www.imo.orri/imo/convent~
pollute.htm> (date accessed 20 August 1999). For a more detailed discussion of the first
5 Annexures, see M.L. McConnell, "Too Hot to Handle: The Law and Policy of the
Carriage of Dangerous/Hazardous GooddWaste in VanderZwaag, Canadian Ocean Law,
supra note 125,289 at p. 306.

-

-

special protection from maritime activities: Special Areas,IZgParticularly Sensitive Sea
Area~,''~
and also Areas to be ~ v o i d e d . ' ~Consistent
'
with MO'S double mandate, these

areas are to be designated in order to promote navigational safety as well as to integrate
with the protection of threatened and endangered species and their habitats.

Protection of Endangered and Zkeatened Species and Their Habitats
In addition to M O ' S initiatives to protect endangered and threatened species and their

habitats from shipping activities, there have been calls at the international level for States
to designate national marine protected areas. In particular, at the 1994 17" General

Assembly of the World Conservation Union [formerly known as the International Union
"'1n Special Areas, the standards for prevention, reduction and control of vesselsourced pollution are more stringent than in other areas, see "Guidelines for the
Designation of Speciai Areas and the Identification of Particularly Sensitive Sea Areas",
Resolution A720(17) adopted on 6 November 1991. A special area is defined in Annex 1,
Regulation 1 of MARPOL 73/78. See R.Graham, N. Stalport, D. VanderZwaag, C.
Lamson, M. Butler & D. Boyle, "The Protection of Special Marine & Coastal Areas" in
VanderZwaag, Canadian Ocean Law. supra note 125.341 at p. 371.
"9Particularly Sensitive Sea Areas are areas requinng special protection fiom
maritime activities such as pollution tiom ships, not including fishing vessels, in view of
their renewable natural resources or scientific significance, their non-renewable natural,
and cultural or historic resources, see: "Guidelines for the Design of Special Areas and
the Identification of Particularly Sensitive Sea Areas", Resolution A720(17) adopted on 6
November 1991. See also, R. Graham et al.. ibid, at pp. 37 1-372. Approved [MO
measures include discharge standards, routing options, vessel trafic services and buffer
zones.
130Pursuantto 1991 Resolutions adopted by the IMO Assembly, ATBAs may be
designated by IMO for environmental and navigational safety reasons. See International
Maritime Organization, Ship Routing, 6h ed. (London: International Maritime
Organization, 1991) and J. Gibson & L. Warren, "Legislative requirements" in S.
Gubbay, ed., Marine Protected Areas Principles and Techniquesfor Management
(London: Chapman & Hall, 1995) 32 at p.39.

for the Conservation of Nature and Natural Resources or IUCN], members passed a

resolution for al1 coastal nations to establish systems of marine protected areas under
national legi~lation.'~

Control of Land-based Marine Pollution
The principal international document addressing land-based marine pollution, the 1995
Global Programme of Action for the Protection of the Marine Environment from LandBased Activities, incorporates ideas of spatial integration and urges countries to adopt the
precautionary approach in order to address land-based marine pollution. 13' Chapter 3 of

the GPA reinforces the notion of regional cooperation in oceans governance as it
recommends that parties undertake several sub-regional activities, such as: negotiation of
sub-regional conventions; establishing institutional support for sub-regional
arrangements; and harmonization of environmental standards.

I3'see IUCN Commission on National Parks and Protected Areas with the
Assistance of the World Conservation Monitoring Centre, Guidelinesfor Protected Area
Management Categories, (Gland: IUCN, t 994).
'"See, for example. the Global Programme of Action for the Protection of the
Marine Environment fonn Land-Based Activities UNEP (OCA)/LBA/rG.2/7,5
December 1995, reprinted in (1996) 26 Environmental Policy and Law 38 Fereinafler the
GPA], paragraph 24, and also the accompanying Washington Declaration on Protection
of the Marine Environment from Land-based Activities, Report of the Conference, UNEP
(OCA)/LBA/IG.2/6, Annex II, and reprinted in (1996) 26 Environmentd Policy and Law
37.

Oil and Gus
Another IMO convention, the International Convention on Oil Pollution Preparedness,
Response and Co-operation, 1990,"' encourages states to integrate shipping, and oil and
gas activities with protection against marine pollution. Parties to the Convention are

required to strengthen nationd and regional capacities to respond to oil spills involving

offshore units as well as those caused by navigational a ~ c i d e n t s . ' ~

As c m be seen fiom the numerous sectoral documents which incorporate ICOM
principles, it seems safe to conclude that the notion of oceans governance has become
inextricably intertwined with environmental law at international and regional levels.

2.5

Nature of International "Soft Law" Principles

Although some coastal states were quick to implement ICOM, in one form or another,
well before it became popularized in the 1990s,"' international acceptance of ICOM as a
'331ntemationalConvention on Oil Pollution Preparedness, Response and Cooperation, 1990, 30 November 1990,30 I.L.M. 733, entered into force on 13 May 1995.
See IMO website, supra note 127.
'"For M e r detail on the Convention, see E. Gold, "International Convention on
Oil Pollution Preparedness Response and Co-operation 1990, Report 1991" (199 1) 22 J.
Mar. L. & Corn. 341.

or example, in 1972, the United States enacted the Coustol Zone Management
Act. 16 U.S.C. sections 1451-64, as am. in 1990, becoming the first state to develop a

legislated coastai zone management régime harmonized between federai and state
govemments. Although the United States was the fust nation to formally adopt a coastal
zone management statute, other European, Asian and Central and South American
countries were beginning to implement coastal and area management programmes and
policies fiom the 1960s to the 1980s. See Vallejo, supra note 34, for Table 1

-

governance structure did not translate into a speedy implementation of its principles in
Canada. Instead, the Canadian federal government has only very recently articulated an
oceans strategy based on ICOM by the enactment of its Oceans Act, some four years afier
the UNCED and three years d e r the WCC. This delay in national irnplementation may

be due, in part, to the vagueness of the ICOM documents, both binding and non-binding,

generated at the international leve1.

The domestic implementation of the binding LOSC has k e n recognized as critical to

ensuring an effective oceans governance structure.'36 However, it has only recently
entered into force in 1994, sorne 12 years after it opened for signature, and it has yet to be
acceded to by Canada."'

This is not suggest that Canada is not bound to some degree by

the provisions of the LOSC,'~'nor that it does not intend to ratify the LOSC. On the
contrary, Chircop notes that:

Chronology of Coastal Area Management and Ocean Management Initiatives (1966-87)
at pp. 208-209.
'j6Gold, "From Process to Reality ...", supra note 13, writes at p. 387 that: " ...any
national marine planning process must be directly linked to an adequate national legal
system that is capable of properly adopting the LOS Convention."
'"Canada is only a signatory to the LOSC, signing it when it opened for signature
on 10 December 1982. See United Nations, Secretary-General, MuIrilarerai Treaties,
supra note 99, at p. 799.
'"AS Canada is a signatory to the LOSC, ibid, it has an obligation not to act
inconsistently with the provisions of the LOSC, pursuant to article 12 of the Viema
Convention on the Law of Treaties, 1 155 U.N.T.S. 33 1,23 May 1969, in force 27 January

1980. As noted above, many of the provisions of the LOSC are now considered to be
custornary international iaw, supra note 55.

...the Canadian view ris] that most of the substantive provisions of the LOSC
already constitute customary law, and consequently Canada has gone ahead with
transforming those benefits and responsibilities into domestic la^.'^^
Others predict that once the Straddling Stocks Agreement is ratified,'1° Canada's
ratification of the LOSC would be imminent.''" This unceriainty surrounding Canada's
intention to rati@ the LOSC aptly exemplifies the difficulty of implementing international
ICOM principles in a domestic oceans governance structure.

Apart From the LOSC, none of the "sofl law" documents produced at the UNCED or at

the WCC are considered to be binding international law, pursuant to section 38 of the

Statute of the International Court of Justice."'

The domestic implementation of such

documents has also proven challenging, as they are, for the most part, aspirational
declarations, also known as "sofi law".14' As such, it is subrnitted that they do not yet

' 3 9 ~ .Chircop, T a n a d a and the Law of the Sea: Perspectives and Issues for
Canadian Accesion" in Knwoken et al., supra note 2,75 at p. 88 Fereinafter "Canada
ând the Law of the Sea"].

IJoSeesupra note 1 19 for statu of Straddling Stocks Agreement.
"'Bergin et al., supra note 12, at p. 193 remark that with Canada's signing of the
Straddling Stocks Agreement, supra note 119, Canada may very well rati@ the LOSC
shortly as: "To date, Canada has declined to ratify the LOSC, pending agreement on a
more effective international regime for the management of high seas fisheries."
'"Article 38 of the Statute of the International Court of Justice, as found in the
Charter of the United Nations, 26 June 1945, Can.T.S. 1945 No. 7, lays out the following
sources of international law: international conventions, international customs, general
principles of law as accepted by civilized nations, and the judicial decisions and teachings
of the most highly qualified publicists.
""In "New Ways to Make International Environmental Law" (1992) 86 A.J.I.L.
259 at p. 269, G. Palmer remarks that "soft law" leaves large arnounts of discretion to the

meet the hvo criteria of consistent international practice and opinio juris, necessary to be
recognized by the ICJ as binding customary law.'"

Although general statements or

declarations are usehl as they allow obligations to be formed "in a precise and restrictive
fonn that would not be acceptable in a binding treaty,"""

by nature its very nature, "sofi

law" does not dictate how these ICOM concepts may be operationalized.'" Rather, since
state sovereignty is one of the basic tenets of international public law,"" there has been no
legal impetus for states to implement ICOM declarations even if they are a party or

states: "Frequently, what is expressed is a series of political statements or values."
IJJH.M. Kindred, J.-G. Castel, D. Fleming, W.C. Graham, A.L.C. de Mestral, L.C.
Reif, I.A. Vlasic & S.A. Williams, International Law Chiejly as lnterpreted andApplied
in Canada, Y" ed., (Toronto: Emond Montogomery, 1993) mereinder International Law
Chiejly as Interpreted) at p. 174.
'"P. W. Birnie & A.E. Boyle, International Law and the Environment (Oxford:
Oxford University Press & Clarendon Press, 1992) at p. 27. See also VanderZwaag's
comments on the utility of "soft law" in VanderZwaag, Canada and Marine, supra note
74. at p. 41 [emphasis added]:
Nevertheless, the creative force of "sofl law" principles should not be
underestimated ... rhis hvilight realm o f internarional l m , "sofi lmv ", has the
poten tial to enlighten and guide law refûrms at the international, regional and
national levels. As crucibles for fiuther social, economic, politicai, technological,
cultural and scientific thinking, the principles shed light on the major "spark
points" for energizing M e r legal development.
IJ6Bimieand Boye, ibid at p. 123, observe that: "What is lacking, however, is any
comparable consensus on the meaning of sustainable development, or how to give it
concrete effect in individual cases."
'''A basic nonn of customary international environmental law is that states have

the sovereign right to exploit their own resources so long as no darnage is caused to other
v. Canada) (1941), 3 R.I.A.A. 1905. This nonn has been
states. See Trail Smelter (U.S.
reproduced in "soft law" documents such as the Stockholm Declaration, supra note 37, at
Principle 2 1, and the Rio Declaration, supra note 87, at Principle 2.
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signatory to them. Therefore, while the principles included in the documents examined
above are laudable, it is important to note that they have been criticized for k i n g rather
vague,'"' failing to set out how States may implement them in domestic oceans
governance systems. The difficulties of implementing and operationalizing "soft law"

ICOM documents on a nationai level are evidenced in Canada's delayed and vague
formulation of its national oceans governance structure. The next chapter will examine
the chailenges surrounding Canadian oceans governance and how the adoption of ICOM

principles may overcome such difficulties.

'%ee R.K.L.Panjabi, "From Stockholm to Rio: A Cornparison of the Declaratory
Principles of International Environmental Law" (1993) 21 Den.J. Int'l L. & P. 2 15 at p.
272 and VanderZwaag, Canada and Marine, supra note 74, at pp. 38-39.

Chapter 3. Integnted Coastal and Ocean Management under the Federal
Oceans Act

3.1

Introduction

Although the federal govemment âiscussed the notion of shore zone planning in the
1 9 7 0 ~ ,and
' ~ ~entertained the idea of enacting an oceans governance statute in the
1~ S O S DFO's
, ' ~ ~ shift from a govemance structure that focussed on the "...fisheries side of

Canadian oceans..."

to one which saw an "...almost complete reversal of priorities to the

broader oceans side of the agenda"15' only came in the mid- 1990s. Marking this shift was
the 1994 release of the Vision Paper for a National Oceans Management StrategyIS2in

which the federal govenunent articulated the need for an oceans management system
which integrated the various levels of govemment with different sectors and interested
parties, pursuant to international ICOM documents. This Vision Paper resulted in the
1996 enactment of the Oceans Act, which came into force in 1997Y Although the Act is

IJ9Seethe Victoria Symposium, supra note 17, and Canada, Department of
Environment, The Development of a DOE Strategy for Shore Zone Planning - Discussion
Papet- (Dartmouth: Department of Environment, 1982).

'"Sec Department of Fisheries and Oceans, Oceans Policy for Canada: A Strategy
to Meer the Challenges and Opportunities on the Oceans Frontier (Ottawa: Government
of Canada, 1987).

I5'Haward & Hildebrand, supra note 2, at p. 165. For a more detailed analysis of
the problems associated with Canada's development of a national coastal zone
~ ~ L.P. Hildebrand, Canada's Fxperience
management policy in the 1970s and 1 9 8 0 see:
ivirh Coastal Zone Management (Halifax: The Oceans Institute of Canada, 1989).
"'~epartment of Fisheries and Oceans, News Release, "Tobin Issues Vision Paper
for National Ocean Management Strategy" NR-HQ-94- 117E, 15 November 1994.

"'Oceans Act, supra note 25.
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already close to three years old, the institution of the federal ICOM program is still in its

initial stages. Early initiatives under the Act include the commencement of a consultation
process with respect to the development of the general Oceans Management ~ t r a t e g y ' ~ ~
and the announcement of the Eastern Scotian Shelf pilot project, extending fkom LaHave

Bank near the mid-point of Nova Scotia to the Laurentian Channel on the east coast of
Nova Scotia, to develop and implement a specific ICOM plan. 15'

The dilatoriness in instituting a federal ICOM framework rnay be rationalized in a
nurnber of ways. First, despite the important role the oceans environment plays in
Canadian p o l i t i ~ s ,only
' ~ ~ 23% of Canadians live in coastai c o m m ~ n i t i e s . ' ~It~has been

suggested that the coastai concems of a minority of the Canadian population may not

""The only document to commence the implementation of Canada's Oceans
Management Strategy is a generai discussion p a p a entitled Toward Canada s.' Oceans
Srraregy Discussion Paper (Ottawa: Minister of Public Works and Government Senices
Canada, 1997). According to a telephone interview (2 1 June 1999) with T. Hall, Marine
Advisor. Oceans Act Coordination Office, Department of Fisheries and Oceans, a
federally-led consultation process to determine the parameters of the OMS is planned for
the Fall of 1999.
I5'See Department of Fisheries and Oceans, News Release, "Anderson Endorses
Sable Gully Conservation Strategy" NR-M-98-42E, 3 December 1998, in which the
federaI Fisheries Minister announced the Eastern Scotian Shelf project dong with the
Sable Gully Marine Protected Area pilot project.
IS6SeeDeparmient of Fisheries & Oceans, The Role of the Federal Government in
the Oceans Sector (Ottawa: Minister of Public Works & Government Services Canada,
1997) at p. 1 Fereinafier Role of the Federal Government], which describes the
importance of the oceans to Canadian politics, law and policy: 8 out of 10 provinces and
al1 3 temtories touch one of the three oceans; 23 federal departments and agencies have
oceans-related programs; and 62 out of 295 federal ridings are bordered by an ocean.
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have been priontized by the federal government, whose capital city is located in the landlocked province of Ontario."' Secondly, even if the politicai will is present to initiate an
ICOM strategy, it must be acknowledged that doing so is not an easy e n d e a v 0 ~ r . lCCin~~

Sain and Knecht identiQ four bamers which rnay impede ICOM initiation including:
"bureaucratic inertia"; "ideological opposition"; "opposition fiom economic interests";
and "turf prote~tion."'~Being a federal nation, the barrier of b'turfprotection'7to ICOM

institution seems almost insurmountable as the constitutionai division of powers
necessarily hgments coastal and ocean management dong jurisdictional lines.

Section 91 of the Constitution Act, 186716' sets out the federai govemment's jurisdiction
to legislate with respect to the following subject matters: navigation and shipping;16' the

"'Hildebrand, supra note 151 , writes at p. 4 that:
Canada has been described primarily as a non-coastal oriented "nation", however,
it definitely has coastal-oriented "regions" ... This dichotomy may explain why
interest in coastal zone management (CZM) in Canada has vacillated between
support and indifference..
'59Cicin-Sain& Knecht, supra note 15, write at p. 63 that ICOM is an "...ideal
mode1 that has yet to be fully implemented in any national context."
'"Cicin-Sain & Knecht supra note 15, at p. 128.
'6'ConstitutionAct, 1867, enacted as the British North America Act, 1867, (U.K.),
30 & 3 1 Vict., c. 3, (U.K.), renamed by item 1 of the Schedule to the Con.stitutionAct,
1982 being Schedule B of the Canada Act, 1982, c. 1 1 (U.K.), reprinted in R.S.C. 1985,
App. II, No. 5.
I6'lbid. at subsection 9 1(1 O).

54
sea coast and inland f i ~ h e r i e s ;Indians
'~~
and lands reserved for in di an^;'^ criminal law;I6'
federal works and undertakings and matters declared to be within federal jurisdiction;'"
interprovincial and international matters;16' the offshore seabed;16' and residual power to
legislate for purposes of peace, order and good g~vernment.~" The provinces have the
jurisdiction to legislate on matters with respect to property and civil rights;IM land, mines

and minerais;'" and non-renewable naturai resources, forestry and electricai energy.'"

As ICOM necessitates an integrated approach to resource management in a particular

are* regardIess of the legal or jurisdictional boundaries, this constitutional division of

1631bid.
at subsection 9 l(12).
'%id. at subsection 9 l(24).
1651bid.
at subsection 9 l(Z7).
IMlbid.subsections 9 l(29) and 92(lO).

R. v. Crown Zellerbach [l988] 1 S.C.R. 40 1 at p. 436 .
167See
I6'In Reference Re Ownership of Offshore Mineral Righrs [1967] S.C.R. 792, at
pp. 8 17 and 821, the Joint Opinion of the Supreme Court of Canada held that the federal
governrnent had jurisdiction over the iands, including the mineral and other natuml
resources of the seabed and subsoil seaward fiom the ordinary low water mark on the
coast of the mainland and the several islands of British Columbia, outside the harbours,
bays, estuaries and other similar inland waters. to the outer limits of the temtorial sea of
Canada, as set out in the 1964 Territorial Sea and Fishing Zones Act, supra note 3.
'"Crown Zellerbach. supra note 167, at p. 438.
170Constitution
Act, supra note 16 1, at subsection 92(13).
171

ConsfitufionAct, supra note 16 1, at section 109.

'zComtitution Act, supra note 161, at section 92A.

powers presents two barriers to ICOM. First, it divides the jurisdiction of the oceans
between two levels of government. Secondly, even where a level of govemment has
jurisdiction to enact legislation with respect to multiple sectors, legislation with respect to
oceans use tends to be enacted dong discrete sectorai Iines following the constitutional
division of powers. As will be examined in the next sections, the Oceans Acr is not a
panacea to legislative fiagrnentation. Indeed, the first part of the Act, entitled Canada's
Maritime Zones, confirms the s t a t u quo regarding the provincial and federal jurisdictions
according to their geographical boundaries. However, the second part, entitled the
Oceans Management Strategy, attempts to address the problems arising fiom multiple
j urisdictional oceans regulation. This second part atternpts to develop an ICOM

framework that dlows for communication and information distribution between different
levels of government and various oceans use sectors, thus operating within the legislative
fragmentation arising fiom the existing constitutionai structure.

3.2

Maritime Jurisdictions under the Federal Oceans Act

Part One of the Oceans A d , Canada's Maritime Zones, confïrms Canadian jurisdiction
over its various maritime zones, including: the territorial se% extending fiom Canada's
baseline to 12 nm;"'

the contiguous zone, extending 12 nm from the outer edge of the

'730ceansAct, supra note 25, at section 4. Subsection S ( l ) defines the baseline as
the Iow-water line along the Coast or on a low-tide elevation that is situated wholly or

partly at a distance not exceeding the breadth of the temtonal sea of Canada fiom the
mainland or an island.
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temtorial sea; '" the exclusive economic zone [hereinafter EEZ], which extends 200 NII
from the ba~eline;'~'
and the continental shelf, to be "determined in the manner under
international law."'"

In the territorial sea, the contiguous zone and the EEZ, Canada may

exercise its sovereign rights for the purpose of "...explorhg and exploiting, conserving
a ~ managing
d
the natural resources, whether living or non-living, of the waters

supejacent to the seabed and of the seabed and its s u b ~ o i l . " ' ~Along with these rights
the following responsibilities, including: the control of offshore installations and

structures; the conducting of scienti fic research; the protection of the marine
environment; and other rights and duties "provided for under international law."'"

Paragraph 9(l)(a) of the Act provides that provincial laws apply to the "part of the
offshore area adjacent to a province that forms part of the intemal waters and territorial
sea." However, subsection 9(2) States that provinces do not have the jurisdiction to enact
legislation that:
(a)

imposes a tax or royalty; or

'"Oceans Act, supra note 25, at section 10.
'750ceansAct, supra note 25, at section 13.
1760ceanrAct, supra note 25, at section 17. Article 76(5) of the LOSC, supra
note 53, fixes the maximum limit of the continental shelf at either 350 nm from the
baselines or 100 nm from the 2,500 metre isobath.
'770ceansAct, supra note 25, at paragraph 14(a).
178

Oceans Act, supra note 25, at paragraphs 14(b)(i)-(iii).
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(b)

relates to mineral or other non-living natural re~ources."~

Act,
When the federal and provincial legislativejurisdictions set out by the C o ~ i t u t i o n
1867 and the Oceans Act are superimposed ont0 the various coastal and oceans zones,'80
the jurisdictional fiagrnentation inherent in coastal and oceans management becomes

obvious:
I ) inland areas, typically under provincial jurisdiction;

2) coastal lands, including wetlands, and marshes, typically under provincial
jurisdiction;
3) coastal waters, which are comprised of harbours, bays, estuaries, other inland

waters, and the temtorial sea, typically under provincial jurisdiction;
4) oflsshore waters, which consist of the contiguous zone, the EEZ, and the

continental shelf, typically under federal jurisdiction; and
5) high seas, beyond the limit of national jurisdiction, under federal jurisdiction

only with respect to extemal negotiations.

It must be emphasized that each zone is typically under the legislative cornpetence of one

level of government. However, in practice, there are many overlapping jurisdictions. For

'79Thisprovision does not change the maritime jurisdictions as set out in previous
legislation as it is a verbatim reiteration of the provincial jurisdiction set out in subsection
7(1) of the Canadian Laws O m o r e Application Act, S.C. 1990, c. 44, now repeaied by
the Oceans Acr, supra note 25. The Oceans Act also repeals the Territorial Sea and
Fishing Zones Act, R.S.C. 1985, c.T-8.
"'Cicin-Sain & Knecht, supra note 15, at p. 43.

instance, in the first three areas of: inland areas, coastal lands, and coastal waters,
generally under provincial jurisdiction, it is possible for the federal government to have
exclusive jurisdiction to legistate over federally administered lands, national parks?
harbours, and defence installations in those fust three areas. Also, in the last two zones,
although the federal government typically enjoys exclusive juisdiction in offshore
waters. it may enter into agreements with the provinces with respect to the regulation of
offshore activities, such as fishing and offshore oil and gas activities.

The constitutional abstniseness of the oceans jurisdictions has been evidenced in
jurisprudence and legislation. For example, Canadian courts have held that provinces
may assert concurrent jwisdiction over the fisheries through their powers to legislate in

relation to property and civil rights."' With respect to offshore oil and gas activities, the
relevant provisions of the Oceans AC^'^^ and decisions of the Supreme Court of Canada

confirm that such resources are under the jurisdiction of the federal govern~nent.'~~
However, in practice, the federal governrnent has often sought provincial cooperation in
oil and gas matters by enacting joint legislati~n,'~
and announcing joint moratoria on oil
"'See: R v. Robertson (1882) 6 S.C.R. 52; A.G. Can. v. A.G. Ont.. A.G. Que. and
A. G. N.S. [1898] A.C. 700 (P.C.); Fowler v. R. [1980] 2 S.C.R.213; and Northwest
Falling Contractors Lrd v. R. [1980] 2 S.C.R. 292.

"20ceansAct, supra note 25, at subsections 9(1) and (2).
")Sec: Re Offshore Minera1 Righis ofBritish Columbia, supra note 168, and Re
the Continental Shelf Offshore Newfoundland [1984] t S.C.R. 86.

Ig4Seefor example the Canada-NewfoundZandA tZantic Accord Implementation
Act (1987), S.C. 1987, c. 3, establishing the Canada-Newfoundland Offshore Petroleum

and gas activities with the provincial governments."'
O

This tendency has also b e n

bserved by the Supreme Court of Canada, which has recognized the overlapping

jurisdictions of the hvo levels of govemment with respect to environmental matters."

Board and the C-NSAIA, supra note 33, estabiishing the Canada-Nova Scotia Offshore
Petro leum Resources Board. These acts subsume the Canada & Newfoundland, Atlantic
Accord (Ottawa, 1985), signed 11 February 1985 and the Canada & Nova Scotia, Nova
Scotia Accord (Ottawa, l986), signed 26 August 1986, respectively.

18%eethe joint moratoria announced by the federal government and the provincial
governments of Nova Scotia and British Columbia, supra note 33.
1g61nthe Frienak of the Old Man River Society v. Canada (Minister of Tranport
& Minister of Fisheries & Oceans) [1992] 1 S.C.R. 3 ,writing for the majority, LaForest
J. comments at pp. 63-64 on the multijurisdictional nature of the environment:

...the Constitution Act, 1867 has not assigned the matter of "environment" sui
generis to either the provinces or Parliament. The environment, as understood in
its generic sense, encompasses the physical, economic and social environment
touching several of the heads of power assigned to the respective levels of
government... It must be recognized that the environment is not an independent
matter of legislation under the Constitution Act, 1867 and that it is a
constitutionally abstruse matter which does not comfortably fit within the existing
division of powers without considerable overlap and uncertainty.
The 1997 case, R. v. Hydro-Québec, Il9971 3 S.C.R.213, addresses the constitutionality
of ihe federal power under the Canadian Environmental Protection Act, R.S.C. 1985, c.
16 (4LhSupp.) to prohibit the use of toxic substances. Writing for the majority, and
finding the federal govemment's impugned provisions inira vires, La Forest J. remarks
on the importance of intergovernrnental integration to address environmental protection at
p. 367:

The dl-important duty of Parliament and the provincial legislatures to make hl1
use of the legislative powers respectively assigned to them in protecting the
environment has inevitably placed upon the courts the burden of progressiveiy
defining the extent to which these powers may be used to that end. In perfonning
this task, it is incumbent on the courts to secure the basic balance between the two
levels of govenunent envisioned by the Constitution. However, in doing so, they
must be mindfûl that the Constitution must be interpreted in a manner that is fiilly
responsive to emerging realities and to the nature of the subject matter sought to
be regulated. Given the pervasive and di*
nature of the environment, this

Therefore, Part One of the Oceans Act rnerely sets out the maritime jurisdictions stricto
sensu, as recognized by international law, such as the LOSC, without elaborating on how
the jurisdictional confIicts and overlaps may be resolved. The fiagmented and

overlapping legislative structure goveming the c o s t a l and ocean environment is a
di fficult bamer to overcome in instituthg an ICOM strategy and "...add[s] an extra and
complex dimension to the quest of sustainable de~elopment."'~~
The next section
examines how Part Two of the Oceans Act, which sets out the elements of a new national

oceans management fiamework, addresses these problems of jurisdictional overlap, by
using ICOM to integrate the various levels of government with stakeholders.

3.3

Oceans Management Strategy and lntegrated
Management Plans under the Oceans Act

Part Two of the Oceans Act, entitled Oceans Management Strategy Fereinafter OMS],

sets out the provisions of the national oceans governance process, under the lead agency

of the federal Minister of Fisheries and Oceans Fereinafter the Minister]. Is8 The national

oceans governance process consists of two main components: the development and

reality poses particular dificulties in this context.
187Environment
Canada, Reviewing CEPA The Issues #17 - Federal
Intergovernmental Co-operation on Environmental Management: A Cornparison of
Developments in Austrafia and Canada (Hull: Environment Canada Office, 1994) at p. 1.
Is8SeePart II of Oceans Act, sicpra note 25. As lead agency, under subsection
40(1), DFO will assume the residual powers not assigned to any other departmental
agency.

irnplementation of the OMS and the development and implementation of integrated
management plans.'89

Oceans Management Strafegy
The Oceam Act does not clearly define either the role or functions of the OMS. This
lacuna is unfortunate as the OMS is left with something o f an identity crisis, hovering

behveen a comprehensive national oceans policy and a specific integrated oceans plan.

On the one hand, it is not a national oceans policy as it is not an "authontative statement"
of Canada's "...values, interests and directions for the pursuit of national oceans

inter est^."'^^ On the other hand, it is not a specific strategy or plan, since, according to
some authors, a management strategy should be "...a plan of action to implement aspects
of the national policy and to ensure coherence, CO-ordination,efficiency, equity, and
effectivene~s."'~'
The same authors opine that as the OMS is neither a policy nor a
189

See sections 29 and 3 1 of the Oceans Act, supra note 25.

I9OA.Chircop, H. Kindred, P. Saunders & D. VanderZwaag, "Legislating for
Integrated Marine Management: Canada's Proposed Oceans Act of 1996" (1996) 33 Cam
Y.B. Int'l L. 1995 305 at p. 3 17. See dso J.-P. Lévy, "A National Ocean Policy An
Elusive Quest" (1993) 17 Marine Policy 75 at p. 77, who describes an ocean pdicy as
berng:
...g lobal in scope and intent and is formulated at the highest national decision-

making level, [it] cannot ignore the fundamental issues related to the management
of both coastai and wider sea areas under national jurisdiction. Thus, it is
generaily agreed that the rational and integrated management of these areas
represents one of the essential components of any national oce= policy.
'9'Chircop et al., ibid Although the authors' comments were directed at Bill-26,
Canada's proposed Oceam Act, 2* Sess., 35' Pd., 1996, these comrnents may be
applied to the Oceans Act as the provisions with respect to the OMS did not change fiom

62
management plan, its role is sornewhat d i l ~ t e d . ' ~However,
*
with the OMS consultation

planned for the end of 1999, there is a possibility that the OMS may be more clearly
articulated through policy rather than legislation. ' 9 3

Integrated Management Pians

The second component of the national oceans governance process is the development and
implementation of integrated management plans. As with the OMS, there i s no
articulation of the concept of integrated management anywhere in the Act.'"

The closest

definition to "integrated management" is found in DFO's "A Guide to Integrated Coastal

Zone Management in Canada", which defines integrated coastal zone management as:

... a continuous planning process in which interested parties, stakeholders and
regdators reach general agreement on the best mix of conservation, sustainable
resouce use and economic development for coastal and marine areas. Goals to be
achieved through an ICZM process in Canada include conservation, based on an
ecosystem approach, for the purposes of maintaining biological diversity and
productivity of coastal environments and preserving ecosystem health;
sustainable use of coastal resources; and econornic diversification and the
generation of wealth for the benefit of al1 Canadians, but in particular, coastal
communities.

"'

one version to the next.

19%upranote 154.
' 9 4 ~ c e a nAct,
s supra note 25, at paragraph 30(b).
'95Departmentof Fishenes & Oceans, A Guide fo Integtared Coastai Zone
Management in Canada (Ottawa: Minister of Public Works and Govenunent Services
Canada, 1998), no pagination.

This lack of definition has not deterred DFO from commencing a Pilot Project in the
Integrated Management of the Eastern Scotian Sheif?

The Eastern Scotian Sheif

Project has defined "integrated management" as requiring;

...effective coordination among govemment departments and agencies,
communication and collaboration with and among multiple resource users and
interests, and a responsible balance between environmental and socio-economic
goals. 19'

Once DFO passes the initial development stage of its Pilot Project in the Eastern Scotian
Shelf,'" a ciearer articulation of "integrated management" and a consensus on
terminology, whether it be ICOM, ICZM or IM,will likely emerge. As DFO has not
used one acronym to the exclusion of others, and for the sake of consistency, this thesis

will employ the tenn "ICOM plans" to designate the integrated management plans which
DFO is to deveiop and implement under section 3 1 of the Act.

Integration Relationships Mandared by the Oceans Act

Despite the fact that Part Ii does not provide a clear definition of either the OMS or the
IP6Supranote 155.
IP7Departmentof Fisheries and Oceans, lntegrated Management - UpdafeEastern
Scorian ShelfProjecr (February 1999), at p. 1.
1981bid.at p. 1. The first phase of the Pilot Project consists of identiQing:
-the principal ocean activities, users and interests in the area, the relationships
among them, and impacts on the marine ecosystem;
-the existing regulatory, management and legal fiameworks in the area,
particularly in relation to the Oceans Acr; and
-key ocean management issues and problems of multiple and conflicting use.

ICOM plans, it does include a number of provisions setting out the integration
relationships which DFO is to cultivate in the development and implementation of the

OMS and ICOM plans. This section examines the nature of the integration relationships,
including intersectoral, intergovernmental, international, science-management, spatial and
pub lic-governent relationships,

rnandated by the Act.

With respect to the initiation of the OMS, the Minister "shall lead and facilitate" its
deveIopment and implementation,

...in collaboration with other ministers, boards and agencies of the Govermnent of
Canada, with provincial and territorial governments and with affectai aboriginal
organizations, coastal communities and other persons and bodies, including those
bodies established under land claims agreements...200

This provision explicitly obliges the Minister to collaborate intersectorally with other

federal bodies; intergovenunentally with provincial, temtonal and aboriginal

governments and organizations; and on a public-govenunent level with coastal
communities and others. However, it is debatable whether helshe is mandatorily obliged
to ensure integration along those dimensions. First, the mandatory word, "shall", is used
only with respect to the leading and facilitating of the development and implementation
of the OMS. Secondly, the provision ody provides that the Minister is to "collaborate"
with these other governments, bodies and individuals, rather than requiring the Minister

"%ee discussion on the multiple dimensions of integration, supra note 36.
'"Oceans Act, supra note 25, at section 29.

to "integrate", or to "reach a consensus" with these parties.

The exact mixture of mandatory and directive language is found at section 3 1 of the Act,
with respect to the Minister's duty to lead and facilitate the development and
implementation of ICOM plans. Curiously, whereas the Act does not elaborate m e r on
the development and irnplementation of the OMS,the Act sets out a number of provisions

on the integration relationships to be cultivated with respect to the implementation of the
ICOM plans. In those provisions, one fïnds the same mixture of mandatory and directive
language as found in section 3 1.

First, at paragraph 32(a), the Minister has the mandatory duty to coordinate
intersectorally on the federal level as hekhe:
slzall coordinate with other ministers, boards and agencies of the Government of
Canada the implementation of policies and programs of the Government with
respect to al1 activities or measwes in or afXecting coastal waters and marine
waters.'O1

However, the same mandatory language is not used with respect to the other integration

relationships. Pursuant to paragraph 32(b), the Minister is under a rather weak directive
duty to integrate intergovernrnentalIy, or on a public-govemment level when establishing

or recognizing science/management advisory bodies. That provision reads as follows:
[The Minister] may, on his or her own or jointly with another person or body or
with another minister, board or agency of the Governent of Canada, and taking

' O 1 ~ m p h a sadded.]
is

irzto consideration the views of other ministers, boards and agencies of the
Government of Canada,provincial and territorial governments and affected
aboriginal organizations, coastal communities and other persons and bodies,
including those bodies established under land claims agreements,
(a)
(b)

establish advisory or management bodies and appoint or designate,
as appropriate, members of those bodies, and
recognize established advisory or management bodies[.1202

Also, in the provision allowing for the establishment of marine environmental quality

goals for the ICOM plans, the sarne discretionary language is found:
[The Minister] may,in consultation with other ministers, boards and agencies of
the Government of Canada, with provincial and territorial governments and with
affected aboriginal organizations, coastal communities and other persons and
bodies. including those bodies established under land claims agreements,
establish marine environmental quality guidelines, objectives and criteria
respecting estuaries, coastal waters and marine
Although subsection 33(1) uses mandatory language to oblige the Minister to cooperate

intergovernmentally and with the public, including aboriginal organizations, coastal
communities, and other persons or organizations when implementing ICOM plans, the

verb "cooperate" is vague and seems to stop short of creating continuous integration
reIationships. That provision reads as follows:

In exercising the powers and performing the duties and h c t i o n s assigned to the
Minister by this Act, the Minister
(a) shall cooperate with other ministers, boards and agencies of the Govenunent
of Canada, with provincial and territorial governments and with affected
aboriginal organizations, coastai communities and other persons and bodies,

'"0cean.s Act, supra note 25, at paragraph 32(c), [emphasis added].
2030ceansAct, supra note 25, at paragraph 32(d).

including those bodies established under land daims agreements;
(b) may enter into agreements with any person or body or with another minister,
board or agency of the Govenunent of Canada;
(c) shall gather, compile, analyse. coordinate and disseminate information;
(d) may make grants and contributions on tenns and conditions approved by the
Treasury Board; and
(e) niay make recoverable expenditures on behalf of and at the request of any
other minister, board o r agency of the Government of Canada or of a province or
any person or

This diluted version of integration is reiterated in the next paragraph, which merely
directs the Minister to consult with other levels of government and with the public:

In exercising the powers and perfonning the duties and fünctions mentioned in
this Part, the Minister rnay consult with other ministem, boards and agencies of
the Government of Canada, with provincial and territorial governments and with
affected aboriginal organizations, coastal communities and other persons and
bodies, including those bodies established under land clairns agreernent~.'~'

The language setting out science-management integration is also directive in nature:

The Minister may coordinate logistics support and provide related assistancefor
rhe purposes of advancing scientific knowledge of estuarine, coastal and marine
ecosystern~.~~~

Finally, at subsection 35(2), the Minister has the mandatory duty to lead and coordinate

the development and implementation of a national system of marine protected areas
[hereinafter MPAs] for the purposes of the ICOM plans. However, once the process

'"[Emphasis added].
'050ceansAct, supra note 25, subsection 33(2), [emphasis added].
'060ceansAct, supra note 25, section 34, [emphasis added].

68
establishing the national system of MPAs has been initiated, the Minister may only make
recommendations to the Govemor in CounciI, who, in tum, would make regulations
designating the areas and prescnbing measures including: the zoning thereof, the
prohibition of classes of activities within such areas, and any other matter consistent with
the purpose of the d e ~ i g n a t i o n . ~ ~ ~

Pursuant to the provisions outlined above, the Oceans Act provides for some
rnultidimensional integrated management, notably along intersectoral, intergovernmental,
science-management, and public-government lines. The Act also hints at regionai
integration as it adopts an ecosystem approach to management in its Preamble.208

Despite the inclusion of various integration relationships in the Act, it must be
acknowledged that the integration provisions of the Act are rather weak. First, with the
exception of intersectoral integration amongst federal sectors, al1 the remaining
integration relationships Iegislated under the Act are merely directive, to be cultivated at

' 0 7 0 c e a Act,
~ supra note 25, subsection 35(3).
'O8See Oceans Act, supra note 25, in paragraphs 4 and 5 of the Preamble,
respectively [emphasis added]. These provisions read as follows:
WHEREAS Canada promotes the understanding of oceans, ocean processes,
marine resources and marine ecosystems to foster the sustainable development of
the oceans and their resources; [and]

WHEREAS Canada holds that conservation, ba.seâ on an ecosystern approach, is
of fundamental importance to maintaining biological diversity and productivity in
the marine environment[.]

the discretion of the Minister. Secondly, many of the integration provisions are vaguely
worded, lacking concrete definitions or obligations. For example, although the Act is to
be based on the "ecosystem approach," it fails to provide a definition of such an approach,
thus failing to identiQ integration relationships key to the ICOM process. Chircop
observes that the weakness of much of the language surrounding the Minister's
integration duties may result in the faifure to establish criticai relationships:
It would have been desirable to elevate these important responsibilities to legal
duties, particularly since they are crucial to ensure the necessary coordination
needed in a country with so many different levels of govemance and distribution
of ocean and coastal responsibilities among nurnerous actors on three o c e a n ~ . ' ~

It may therefore be tempting to criticize Part Two and conclude that it is an ineffectual

attempt to bnng Canadian oceans govemance in line with internationai ICOM documents.
However, it is submitted that Part Two of the Oceans Act is important not so much for its
integration relationships as it is for its role in formalizing a new oceans governance
structure, based on ICOM principles. In particular, section 30 of Part Two of the Act
explicitly provides that the OMS is to be based on the principles of: sustainable
development, integrated management, and the precautionary approach.

3 Guiding Principles of the OMS

The first principle, sustainable development, is defined in paragraph 30(a) of the Act as
'Ldevelopment that meets the needs of the present without compromising the ability of

'"Chircop, "Canada and the Law of the Sea", supra note 139, at p.88 [footnotes
omitted].

future generations to meet their own needs." This adopts that the exact wording of the

definition found in the 1987 Brundtland Report.z10 However, in the Preamble to the
Oceans Act, it is cirçumscribed by two conflicting objectives. First, paragraph 5

underscores the importance of environmental protection and reads as follows:

WHEREAS Canada holds that conservation, based on an ecosystem approach, is
of fundamental importance to maintaining biological diversity and productivity in
the marine environment[.]
This idea that the sustainable development of a coastal or ocean area entails the
maintaining of its biological diversity reinforces an eco-centric perspective, pursuant to
the principles found in international environmental documents such as the Convention on

B iological Diversity and the Jakarta an date." ' However, a conflicting economic
objective of sustainable development for the coastal community is found at paragraph 7,
which reads as follows:

WHEREAS Canada recognizes that the oceans and their resources offer
significant opportunities for economic diversification and the generation of wealth
for the benefit of al1 Canadians, and in particular for coastal communities[.]
The Oceans Acf does not indicate which objective should be paramount. Instead, it sets
out the general framework for ICOM decision-making, thereby allowing goveniments and

other participants, especially coastal communities, to determine the specific objective@)
to be pwsued or favoured in a given situation.

-

--

"OBrundtland Report, supra note 7 1 .

"'See the CBD, supra note 99, and the Jakarta Mandate, supra note 102.

Although the second principle, integrated management, has yet to be defmed by
legislation and policy,"' it is an integral part of the OMS. Indeed, the development and
implementation of integrated management or ICOM plans is the subject of the majonty of
the provisions of Part II of the Oceans Act, as detailed above. The fundamental role

ICOM plays in the development and implementation of the OMS is also reinforced in
paragraphs 8 and 9 of the Preamble. These paragraphs reiterate the multidirnensional
integration relationships to be cukivated by the Minister, and read as follows:

WHEREAS Canada promotes the integrated management of oceans and marine
resources;
AND WHEREAS the Minister of Fisheries and Oceans, in collaboration with
other ministers, boards and agencies of the Govenunent of Canada, with
provincial and temtorid govermnents and with affected aboriginal organizations,
coastal communities and other persons and bodies, including those bodies
established under land claims agreements, is encouraging the development and
implementation of a national strategy for the management of estuarine, coastal
and marine ecosystems[.]

The third principle guiding the OMS, the precautionary approach, is defined gingerly by

paragraph 30(c) as "...erring on the side of caution." According to paragraph 6 of the
Preamble of the Act, the precautionary approach is to have a "wide application ...to the
conservation, management and exploitation of marine resources in order to protect these
resources and preserve the marine environment." Notwithstanding the paucity of detail
with respect to the precautionary approach found under the Oceans Act, it is noted that

"'See the discussion regarding the lack of legislative and policy definition for the
notion of ICOM, commencing at p. 62.

many scholars hold that the precautionary approach entails the following key elements:

-proaction, a willingness to take action in advance of forma1 scientific proof;
-cost-e ffectiveness of action...;
-providing ecological rnargins of error;
-intrinsic value of non-human entities;
-a shift in the onus of proof to those who propose change;
-conCern with future generations;
-paying for ecological debts through strict or absolute liability r e g i m e ~ . ~ ' ~
Although the precautionary approach is emerging in federal iegislation2" and p o l i ~ y ,as
~'~
"'A. Jordan & T.O'Riordan, The Precautionory Principle in U K Environmental
Law and Policy, CSERGE Working Paper GEC 94-1 1 (London: Centre for Social and

Economic Research on the Global Environment, University of East Anglia and University
Collegc, 1994) pp. 6-12, reproduced in VanderZwaag, Reviewing CEPA The issues #18
CEPA a n d the Precaztfionary Principle/Approach (Hull: Environment Canada Office,
1994) at p. 7. See also T. O'Riordan & J. Cameron, "The History and Contemporary
Significance of the Precautionary Approach" in T. O'Riordan & J. Cameron, Interpreting
ihe Precazitionary Principle (London: Earthscan, 1994) 12 at pp. 15- 16.
'14~ttempts
to include the precautionary approach to fisheries legislation were
thwarted with the failure of two Bills to pass second reading, see: the Prearnble of Bill C62. An Act Respecting Fisheries, 2" Sess., 35" Parl., 1996, which replaced Bill C-l 15,
An Act Respecting Fisheries, l n Sess., 35" Parl., 1994-95. Inclusions of the
precautionq approach in newly passed legislation or Bills currently before the House of
Cornrnons indicate a growing acceptance of the approach in federal legislation. See: Biil
C-32, An Act respecting pollution prevention and the protection of the environment and
human health in order to contribute to sustainable development [hereinafter CEPA 1999),
1" Sess., 36" Parl., 1997-98-99, passed 3" Reading on 1 June 1999, in force on the day
fixed by order of the Govemor in Council, pursuant to section 356, see the Preamble,
paragraph 2( 1)(a) and subsection 6( 1.1 ) for enunciation of precautionary principle. See
also Bill C-48, An Act respecting marine conservation areas, 1'' Sess., 36U<
Parl., 1997-9899?passed 1" Reading, Amended by Standing Cornmittee on 15 April 1999, see
paragraph 2 of Preamble and subsection 9(3).
'"~ee: Canadian Council of Ministers of the Environment, A Canada-Wide
Accord on Environmental Harmonization, online: <http://www.ccme.ca/ccme/
harmonization/accord.htmi>(29 January 1998) (date accessed: 2 April 1999), under
paragraph 2 of its General PrincipIes, and Departments of Environment and Fisheries and
Oceans, Draft Canada's National Programme of Action for the Protection of the Marine
Environment fiom Land-based Activities, (Ottawa: Departments of Environment and
Fisheries and Oceans, 1999) at p. 3 Fereinafter NPA].
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well as provincial legi~lation,~'~
it is still a new and vaguely defmed concept in Canadian
law.'17 As such, it remains to be seen whether the tentative definition of the
precautionary approach found in the Oceans Act will be interpreted to encompass al1 of
the elements suggested by Jordan and O'Riordan.

The principles of sustainable development, integrated management and the precautionary

approach are aspirational legislated goals, denved fiom the principled decision-making
mode1 of oceans govemance found in international ICOM document^?^ These

principles reflect an emerging approach to policy and legislation, that of articulating
general goals or aspirations and allowing some flexibility in the particulars of
implementation. Although the Oceans Act does not elaborate on the relationship of these
three principles to each other, it is possible to construe sustainable development as the
goal of the ICOM pro ces^;^^^ integrated management as one means by which to achieve
"%ee Nova Scotia statutes: Environment Act, S.N.S. 1994-95 c. 1, at paragraph
2(b)(iij and Endangered Species Act, S.N.S. 1998, c. 1 1, at paragraph 2(l)(h); and New
Brunswick's Clean Air Act, S.N.B. 1997, c. C-5.2, assented to 28 Febniary 1997, at
paragrap h 2(h).

"7See p. 4 of DFO, Toward Canada 's Oceans Strategy...,supra note 154, which
reiterates the brief definition found at paragraph 30(c) of the Oceans Act, supra note 25.
In its closing remarks at p. 19, it asks: "How should these pnnciples be applied? and
What other principles should be considered?", inviting comments fiom the public.
"'See Discussion under Section 2.4 of Chapter 2 "Popularization of ICOM and
the Precautionary Approach in the 1990sV,commencing at p. 30.
' I 9 ~p.
t 40' Cicin-Sain & Knecht, supra note 15, remark that:
The goals of Integrared Coastal Management are ro achieve sustainable
development of coastal and marine areas, to reduce vuherability of coastal areas
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that goal;=' and the precautionary approach as a pervasive mechanism in the ICOM
process that calls for action or cessation of an activity as a pre-emptive strike against

environmental degradation. These phciples set out a general framework for sea use
decision-making, allowing participants to determine goals based on their needs and
aspirations, and the methods by which to achieve those goals?

This is not to Say, however, that the ICOM process under the Oceans Act will solve al1

oceans conflicts. indeed, the Act has been criticized for its weak commitment to ICOM
and their inhabitants to naîural hazards, and to maintain essential ecological
processes, life support systems, and biological diversity in coastai and marine
areas. [Emphasis added] .

'"Sec Department of Fisheries and Oceans, Backgrounder Integrated Management
of Activities in Canada's Coastal and Ocean Waters, December 1998 Fereinafter
Backgrounder Integrated Management], which states that:
Integrated Management is an ecosystem based approach to manage natural
resources, conserve biological diversity and maxirnize socio-economic benefits.
The goal oflntegrafed Management is to ensure that developrnenf occurs in a
sustainable manner. Fmphasis added].
'"See for example. Food and Agriculture Organization of the UN, Report of the
Expert Consulfarion on Guidelinesfor Responsible Fisheries Managemenf, F A 0
Fisheries Report No. 5 19 (Rome: FAO, 1995) where Article 24 of Annex 4, Report of
Working Group 1, at p. 16 states that: "ICAM [integrated coastal area management] is not
an objective but rather a means of minimiring conflicr"[emphasis added]; Nova Scotia
Departments of Environment and Fisheries, Coastal2000 A Consultation Paper, (HaIifax:
Department of the Environment & Department of Fisheries, July 1994) at p. 27
[hereinafier Coastal20001, where Goal 5 of the Coastal Zone strategy is: "To reduce
conflicts among and behveen users of coastal zone resources" [emphasis added]; and the
British Columbia Land Use Coordination Office, Coastai Position Paper (Victoria: Land
Use Coordination Office, June 1998) online: httb://www.luco.~ov.bc.ca/coastaI/pt
1 .htm#
coastal (accessed 15 June 1999) which includes under Provinciai Goals for Coastal Zone
Planning Y ) Utilize planning, where feasible, as a major tool for reducing land and
resource use conflict and cornpetition in the coastal zone" [emphasis added].

principles as it only requires that the OMS be "based on" the above three principles and
does not provide any supporthg principles which may aid in interpreting these three
notions."'

Also, with so many integration relationships to be developed in the ICOM

decision-making process, disagreements are inevitable. The Oceans Act does not answer
the important question of who decides in cases of disagreement. For example, whose
view is paramount? And atso, what is the role of the coastai community in detemining

the sea uses of the region?

Notwithstanding these uncertainties, it is submitted that the ICOM process under the
Oceans Act represents a fhdamental shift in Canadian oceans govemance for the

following reasons. First, it coordinates various oceans governance initiatives fiom
different sectors as it makes one federal agency responsible for overseeing the
management of the oceans and accountable to other regdators and to the various
stakeholders."

This coordination function is new to Canadian oceans govemance, which

" ' ~ t pp. 3 14-315 of Chircop et al., supra note 190, the authors note the omission
of the following principles which are related to ICOM: pollution prevention, polluter
pays, public participation, community-based management, intergenerational equity, and
indigenous rights.
'"~hircop et al., supra note 190, at p. 3 18, underscore the importance of
mandating the Minister to develop, implement and coordinate with other agencies and
interested parties:

By a simple legislative stroke, what were originally purely discretionary planning
activities of federal bureaucrats have become matters of legal obligation that rnust
be undertaken in collaboration with a range of involved actors, including ministers
other than the minister of fishenes and oceans, other federal boards and agencies,
the governments of the provinces and territories, bodies established under land

had traditionally been regulated on a single-sectoral b a s i ~ . ~Secondly,
'
it includes al1
interested parties in al1 aspects of oceans management, fiom the initial planning or
development stages to the implementation or decision-making process. As the ICOM
process seeks the input and participation from those who will ultimately be affected by
the sea use decision, it is an inherently flexible decision-making process, responsive to
the needs or problems of a particular area?25 Thirdly, as it focusses on developing and

irnplementing ICOM plans, it takes an anticipatory approach to oceans govemance.
Based on the precautionary approach, instead of waiting until environmental degradation
or resource depletion ensue before taking action, parties are obliged to act or to cease
activity before serious hann to the environment is imminent. FourthIy, as the Minister

has a number of mandatory integration tasks to pedorm under the Act, it is possible to
seek judicial review of the Minister's action or inaction.226

claims settlements, and coastal communities.
""The current federal environrnental impact assessment process, under the
Canadian Environmental Assessmenr Act, S.C. 1992, c. 37, as am. by S.C. 1994, c. 46,
does not allow for integrated decision-making amongst existing sectoral users. Instead,
the Act is of limited pwview as it restricts the federal environrnental assessment process
to discrete "projects" as opposed to ongoing resource uses. Also, it ailows for very
limited public participation in the assessment process. See S.C. 1992, c. 37 ss. 5 and
18(3)775

---Chircop et al., supra note 190, at pp. 3 18-319 write that:

The stipulation of an all-inclusive process in planning satisfied an essential
element in the principle of integration - namely, that ail actors with coastal and
marine management responsibiiities or interests should be part and parce1 of both
macro and micro strategies and plans. [footnote omitted].
"%ee for example, the cases, where judicial review was granted to compel the
Minister of Fisheries and Oceans to conduct environmental impact assessments: Frienrls
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In theory, the passing of the Oceans Act marks a shifi in Canadian oceans governance
f?om one of single-sectord authorization and prohibition, to that of multi-sectoral

communication and coordination. However, in practice, as neither the OMS nor the

ICOM plans have been fùlly developed or implemented, it is uncertain how a national
ICOM process may actually be applied to address sea use conflicts in Canadian oceans.
Therefore, in order to detemine the utility of this new ICOM decision-making process,
the next chapter will examine how it may be commenced in two areas of acute sea use
conflict: Georges Bank and Hecate Strait.

of rhe Old Man River Society v. Canada (Minister of Transport & Minister of Fisheries &
Oceans),supra note 1 86, and Friends of West Country v. Department of Fisheries &
Oceans [1998] 4 F.C. 340 (F.C.T.D., before Gibson J.). The Federal Court of Appeal
subsequently denied the Minister of Fishenes and Oceans' motion to stay Gibson J.'s
Order, see 234 N.R. 96 (F.C.A.). Although these cases dealt with the Minister's duty to
conduct environmental impact assessments with respect to the building of structures over
rivers and creeks, they are examples of cases where the courts granted judicial review of
the Minister's action or inaction with respect to environmental degradation prevention.

-

Part II Challenges of lntegnting Fragmented
Ocean Use Sectors in Georges Bank and Hecate Strait

Chapter 4.
4.1

-

Georges Bank and Hecate Strait Case Studies of Marine
Areas in Need of lntegrated Coastal and Ocean Management

Introduction

This chapter uses Georges Bank and Hecate Strait as case studies of two areas subject to

intense sea use confïicts, which pose differing challenges to the institution of ICOM.
This chapter is divided into three sections. Fust, it sets out the sea use history of each
area. Next, it examines the current capacity for integation of the uses under the existing

federal, provincial and regional arrangements. Lastly, it identifies and compares the

particuiar integration lacunae of each region in order to how the ICOM process pursuant
to the Oceans Act may be commenced in two different marine areas.

In order to keep this chapter to a manageable size, only the principal ocean uses of those

two regions have been selected for study. These include: fishing, shipping, protection of
endangered and threatened species and their habitats, controi of land-based marine
pollution and the new sectoral interest, oil and gas activities. Although these uses are
cornmon to both areas, the integration relationships within and among these sectors vary
considerably between the two regions. These uses highlight the transboundary nature of

the oceans and underscore the inadequacy of managing sea uses along political, legal or
sectoral boundaries.

Georges Bank

in its entirety, Georges Bank is a broad offshore bank on the east Coast, located in the

Gulf of Maine between the southwestern tip of Nova Scotia and the northeastem tip of
Cape Cod, in the EEZs of Canada and the United States, re~pectively.~'Fished for

centuries by Canadian and foreign fisheries alike, the Bank is considered to be one of the
greatest fishing grounds in the w ~ r l d Pnor
. ~ ~ to 1977, it was part of the high seas and not
being not subject to any domestic or international management régimes, was

consequently ovedished by distant water fishing and coastal nations alilce?

In 1977,

both Canada and the United States extended their EFZs to 200 nm, making overlapping

jurisdictional claims on the Bank.uo These assertions of jwisdiction did not solve the
overfishing problem within the two countries as no forma1 management initiatives were
"7~eorgesBank covers more than 40 000 km2,of which 7 000 km' is now under
Canadian jurisdiction, see p. 3 of Department of Fisheries and Oceans, The Possible
Environmental Impacts of Petroleum Exploration Activities on the Georges Bank
Ecosystem, DFO Maritimes, Regional Habitat Status Report 98/2E (Dartmouth:
Department of Fisheries and Oceans, 1998).

"'GBRP Report, supra note 33, at p. 7.
'"See K.P. Beauchamp, The Management Function of Ocean Boundaries:
Prospects for Co-operative Ocean Management Between Canada and the United States
LL-M. Thesis, (Halifax: Dalhousie University, 1981). At p. 188, the author writes:
The Bank is a fertile ground for many other commercially important species and
has been a traditional fishing ground for several European fishery nations as well.
Foliowing the Second World War, it saw intense competition which resulted in a
decline in fish stocks.
'30~nCanada, although the 200 nm EFZ was announced on 4 June 1976, see
Address of the Honourable AlIen J. MacEachen, supra note 6, the amendment to the
Territorial Sea and Fishing Zones Act, supra note 3. only came into force on 1 January
1977. In the United States, the Fishery Conservation and Management Act 16 U .S .C.A.
$$ 1801- 1882, came into effect on 1 March 1977, establishing a 197 nm fisheriesconservation zone contiguous to the 3 nm territorial sea. The statute was subsequently
arnended and renamed a nurnber of times, with the latest amendment renarning the Act as
the Sustainable Fisheries Act Pub. L. No. 104-297, 1 10 Stat. 3559 (1 996).

81
undertaken in what each country purporteci to be its area of the Bank?' During this tirne,
interest in pursuing offshore petrolem activities in the area was growing in both
c ~ u n t r i e sbut
, ~ ~litîle was done to manage the oceans resources in the Banku3

After four years of dispute over the maritime boundary delimitation of the Bank,and after
M i n g to reach a joint fisheries management agreement with the United States,% Canada

asked a Chamber of the International Court of Justice [hereinafier ICJ] to delimit a single
~ ~1981, the
maritime boundary for both fisheries and continental shelf j ~ r i s d i c t i o n .In
"'Gardner Pinfold Consulting Economists Ltd., Georges Bank Resources An
Economic Projile (Halifax: Gardner Pinfold Consulting Economists Ltd., 1998) at p. 30.

'"In Canada's portion of Georges Bank,permits were issued in the 1960s to oil
companies for exploration purposes, see p.7 of the GBRP Report, supra note 33. In
November 1974 , the United States Department of the Interior, through its Bureau of
Land Management had placed Georges Bank on a leasing schedule. In January 1976, the
Bureau selected two hundred and six tracts for sale, known as "OCS Lease Sale Number
24." See Office of State Planning, Commonwealth of Massachusetts, Offshore Oil
Developmenr: Irnplicarionsfor Massachusetts Communities (undated), at p. 7.
2 3 3 ~p.t 220 of VanderZwaag, Canada and Marine, supra note 74, the author aptly
observes that:

[ulntil quite recently marine environmental concems and cooperation played
"second fiddle" to fisheries management and ocean boundary conflicts in the Gulf
of Maine region..
"%ee Chapter 4 of D. VanderZwaag, The Fish Feud: me U S . and Canadian
Boundary Dispute (L,exington, Massachusetts: Lexington Books, 1983) for a detailed
discussion of the reasons the bilateral 1979 East Coast Fisheries Agreement failed to
receive U.S. Senate approval.
' j 5 ~ p.
t 267 of L.H.Legault & D.M. McRae, "The Gulf of Maine Case" (1984) 22
Can. Y.B. Int.'l L. 267, the authors remark that Canada's institution of proceedings to
determine the maritime delimitation of the Gulf of Maine was significant for three
reasons. First, "...it was the first boundary dispute Canada has submitted to an
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Chamber determined a single maritime boundary of the Bank, using socio-economic
arguments, such as the econornic dependence on the Bank's resources by coastal
comrnunities, only to verifi the equitableness of the boundary fixed on the b a i s of
geographical factors [see Appendix A for a map of the maritime boundary
delimitati~n].')~As Saunders remarks, the historic and socio-economic resource uses
which gave rise to the dispute, and which made up the third point of Canada's opening

statement to the Chamber,"' were not considered in any serious manner."g

Following the boundary delimitation of the Bank, very few integrated institutions were
developed to manage the Bank's resources. Overfishing was still the prevailing practice
in both countries, resulting in sharp declines of targetted species and the concomitant

internationaf tribunal on its own behalf '; secondly, the "[tlhe use of the Chamber
procedure was the fust in the history of the International Court of Justice"; and thirdly,
'...this was the first time any international tribunal has k e n asked to determine a "single
maritime boundary" applying to both the water colurnn and the seabed beyond the limits
of the territorial sea." @?ootnotes omitted].
"6~elimitationof the Maritime Boundary in the G d f o f Maine Area (Canada v.
United States ofAmerica), Judgment of the Chamber of the International Court of Justice,
12 October 1984, I.C.J. Report 1984, (1984) 23 I.L.M. 1197 Fereinafter the GuZfof
Maine case] at p. 1238, paragraph 195 and at p. 1245, paragraph 237 of the judgment of
the majonty .
"'~epartment of Extemal Aff'airs, "Statements and Speeches Gulf of Maine
Boundary Case Opening Statement" (Ottawa: Public Affairs Branch, Department of
Extemal Affairs, 1984) at p. 3.
"'P.M. Saunders, "The Gulf of Maine Boundaxy Decision: International
Adjudication and Regional Marine Management" (1 985) 1 International Insights 5, at p.
5.

expansion in the biomass of less desirable s p e c i e ~ Despite
.~~
reachhg an agreement on
cooperation in fisheries surveillance and enforcemenf 2J0 the collective overfishing
resulted in a closure of the cod and haddock fisheries by both states fiom January to June
in 1994.241Although groundfish quotas were reported to double or even triple in 1996,

they still remained "near alltime low level~."''~ Parallel to the woes of the fisheries were
the increasing resource use conflicts Erom the activities of various sectors, including those

between the shipping i n d u s w 3and the protection of endangered and threatened species,

')'The Bank is now k i n g dominated by dogfish sharks instead of cod, haddock,
flounder and pollock, see N. Roy, "What Went Wrong and What Can We Learn From
It?" in D.V. Gordon & G.R. Munro, eds., Fisheries and Uncertainty A Precautionary
Approach f o Resource Management (Calgary: University of Calgary Press, 1996) 1 at p.
19. As fishing pressure has increased on demersal species, such as: plaice, witch
flounder, redfish, white hake, cusk northem shrimp, squid, lobsters, crab and sea scallops,
these too, have k e n in danger of being overfished, see J. Pederson, & D.VanderZwaag
Working Paper Sustaining Resources in the Gulfof Maine: Toward Regional
Management Actions (Montreal: Commission for Environmental Cooperation, 1997) at p.
20.
"OSee Agreement between the Government of Canada and the Govemment of the
United States of America on Fisheries Enforcement (26 September 1990), reprinted in
(1991) 30 I.L.M. 419.
"'Fisheries Resource Conservation Council, Conservation Stay the Course, 1995
Conservation Requirements for Arlantic Groundfish, Reporr to the Minister of Fisheries
and Oceans (Ottawa: Minister of Supply and Services, 1994) at pp. 69-70 and 74-75.
'"L"Good fishing news fiom Georges Bank" Canadian Press Newswire (8 May
1996).

"'Georges Bank is traversed by oil tankers and cargo vessels en route to and fiom
Canadian and American ports. Based on a survey of vessels over 1,600 gross tons
conducted by the Canadian Coast Guard in November and December of 1982, coastal
trafic en route to and fiom Canadian ports follow three basic routes across the whole of
Georges Bank, [see Appendix C for a rnap of the shipping routes passing through
Georges Bank]. Although the heaviest ship traffic passes through the American Georges
Bank, vesse1 route #3 on the Map skirts the northeast corner of the Canadian Bank. See
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such as the endangered right whale,"P and their habitats, and the control of land-based
marine pollution from Canadian and Amencan sources.24s None of the sea use confiicts
were addressed in a continuous, integrated manner. An important impetus for

intersectoral decision-making came fiom the attempt of the oil and gas sector to
commence activities in the Bank.

The pursuit of oil and gas activities is a relatively new sectoral interest as exploration
permits were issued by the Canadian federal govemment only in 19G4.246The Geological
Society of Canada estimates that the Bank may harbour up to 60 million bmels of oil and
~~'
since the nearest
approximately 1.3 trillion cubic feet of natural g a ~ , however,

exploratory well is that at Bomett P-23 on Browns Bank, some 90 km northeast of the
Bank, the estimates of the Geological Society remain somewhat speculative until such

D. Hardie, F.R. Engelhardt, R.H.Bailey, C. Brisecoe & A.C. Murray, Canada Oil and
Gas Lands Administration Environmental Protection Branch Technical Report No. 8,

Perroleum fiplorarion on the Canadian Georges Bank A Discussion Paper on
Environmenral Implications (Ottawa: Energy, Mines and Resources Canada, 1986) at p.
116.

origins of the nght whale's name date back to the nineteenth century, where
these large, slow-moving whales were the preferred or "right" targets of whaling ships.
See "Shipping rules changed to protect right whales" The GIobe and Mail (26 June 1999)
A5 Pereinafter "Shipping rules"].
"%ee NPA, supra note 21 5 , at pp. 9 1-92.

'"See Jackson, supra note 32, and GBRP Report, supra note 33, at p. 7.

"7GBRP Report, supra note 33, at p. 57.

wells are ~irilled.~'~

Shortly after oil and gas permits were granted and before driliing activities commenced,
the jurisdictional dispute of the early seventies over the maritime delimitation of the Bank
placed Canadian drilling plans on hold until the matter was resolved in 1984.*j9 But
before drilling plans went ahead, vigorous lobbying by the southwestem Nova Scotia
fishery resulted in the 1988 enactment of mirror statutes by the federal and Nova Scotia
g o ~ e r n m e n t splacing
, ~ ~ ~ a 12-year joint moratorium on oil and gas exploration. Since no
oil and gas activities occurred between 1984 and 1988, no exploratory wells have ever
been dnlled in Canada's portion of Georges Bank.25'

248Jackson,supra note 32. See also Letter from A. Ruffriian, President of
Geomarine Associates Ltd., to the Chronicle-Herald and Mail-Star (26 January 1999),
forwarded to the Georges Bank Review Panel (copy obtained fiom GBRP file):
Georges Bank estimates are based only on proprietary Company seismic data and
data fiom a single Petro Canada "dry hole" well 100 km to the east and 8
exploration weIls and 2 stratigraphie test holes drilled on the American side of the
Bank in 1976 and 1981-82 approximately 200 km away.
2'9~eeJackson, supra note 32, at p. 34.

" ' ~ h eTexaco Growler P-24 (42"5'N, 66"3'W, 135 m) and Texaco Hunky Dory
H-88 (41 "4794 6S057'W, 97 m), were exploratory wells that had been proposed but
neither was sunk before the moratorium on drilling was imposed in 1988, see: CEF
Consultants Ltd., ffydrocarbon Resources Study No. 1 (November 1W8), online: <http:/l
wmv-vcn.li brarv.ns.ca/ ~eorges/www/studv.
h m > (date accessed: 2 1 March 1999). There
have been drilling activities in the American prtion of the Bank, see: D. Slocurn,
"Fishermen fight offshore drilling plan" The Globe and Mail - Metro Edition ( 1 0
December 1986) B 1.

The purpose of the moratorium was to allow a joint panel, the Georges Bank Review
Panel [hereinafler GBRP]to conduct a public review of the "environmental and socioeconornic impacts of petroleurn exploration and drilling activities in Georges Bank."32

In June 1999, the GBRP recornmended that the federal and provincial Ministers continue
the moratorium indefuiitely.2"

The imposition of the Canadian moratorium was decided independently of the decisions
of the United States government to place its portion of the Bank under several drilling

moratoria since the negotiations over the boundary dispute,34 the latest one extending to
20 12.255The continuation of the Canadian moratorium temporarily alleviates the

intersectoral sea use conflict between the new potential resource user and the other

"'~ee subsections 141(2) of the C-NSAIA, supra note 3 3 . and section 2 of the
Georges Bank Act' supra note 33, the latter adding subsection i 34B(1) to the CanadaNova Scoria Offshore Petroleum Resources Accord Implernentarion (Nova Scotia) Act
S . N . S . 1987, c. 3 Fereinafter the C-NAI(NS)A].Subsections 141(6) and ( 7 ) of the CNLYAiA, supra note 33, and section 2 of the Georges Bank Act, supra note 33, the latter
adding subsections 134B(5) and 134A(2) to the C-NSAI(NS)A, require the GBRP to make
recommendations to the federal and provincial Ministers of Naturai Resources by July 1,
1999, who in turn are required to make a decision to lifi or continue the moratorium by
January 1,2000.

' 5 ' G B R ~Report, supra note 33, at p. 59. It is expected that the governments will
accept this recornmendation, see: M. Lightstone, "Panel wants moratorium extendeci"
The Chronicle-Herald (10 July 1999) A6, quoting then Nova Scotia Premier Russell
MacLellan who stated that the province "...accepts the principle of environmental
protection outlined in the panel's report."
'5'R. Curren & AP, "U.S. panel urges Georges Bank drill ban" The Dai& News
(10 November 1987) 3.

'551n G. Jaremko, "Formidable obstacle guards the next dn lling fiontier offshore
of Nova Scotia [Georges Bank moratorium]" ( 1998) 49(40) Oilweek 17 .

sectoral uses. However, the management of the existing uses of the Bank was, and is
still, in need of an ICOM decision-making process even without the entry of the oil and
gas industry.

A number of dimensions of integration must be developed as part of an ICOM decision-

making process. These include integration with respect to the following relationships:
intergovernmental , international ,intersectord, science-management, spatial, and publicAn ICOM process is needed in Georges Bank as the single-sectoral
go~ernment.'~~

management of the various uses failed to address the long-term effects such uses have on
the environment and other uses. For exarnple, draggers and longliners, vessels which

'
havoc on oceans ecosystems and on other
dominate the Georges Bank f i ~ h e r y , ~wreak
resources or users. Not oniy does such gear technology produce by-catches, affecthg the
structure and diversity of marine c o r n r n ~ n i t i e s it
, ~also
~ poses dangers for threatened and
endangered species and sensitive habitat^.^^ Collisions with commercial vessels are
'56Cicin-Sain & Knecht, supra note 15 .
"'~n Commission for Environmental Cooperation, Worhhop I Report: Protecting
the Gulf of Maine Rom Land-Based Acfivities: Issues, Priorities and Actions (Saint John:
Global Programme of Action Coalition for the Gulf of Maine, April 1998), it is noted at
p. 7 that: "The use of mobile fishing gear including new gear technologies in estuaries
and coastal embayments is having widespread impacts on benthic marine habitats in the
Gulf Region." See also: Ecology Action Centre, Dragging and Its lmpact on Canada S
Ocean Fluor (Halifax: Ecology Action Centre, undated).
158CEC,ibid. at p. 7 .
'59~arndoor
skates, caught as bykill in the scallop and groundfish fishenes, are
now approaching extinction. Sponges and corals, once widespread in the Bank, now need
protection. See Marine Conservation Biology Institute, 21 Scientists Map Top Priority
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another source of danger for threatened and endangered species, especially for the slowmoving ri&< whaieFM Also, the comprehensive aboriginal land claim by the M'ikmaq
First Nation over ail of Nova Scotia, including its offshore areas, may potentially add
another level of governance to sea use management in Georges ~ a n k . ' ~ '

The potential entry of the oil and gas industry raises concerns of interference with other

Arecs for Protection in the Gulf of Maine (2 April 1999). Online : <htt~://ww.mcbi.ore;
/priori~/release.htd>(date accessed: 17 April 1999) [hereinafter 21 Scientists].
' 6 0 ~ Auld,
.
"Mariners must report right whaies in U.S. feeding zones" The
Chronicle-Herald (26 June 1999) A4 writes that these collisions are cause for concem
since the population of the right wnale estimated at 300 in the North Atlantic. It is a
species so endangered that some scientists predict its extinction. See also: "Shipping
rules". stipra note 244.

? 3 e e Department of Aboriginal Affairs, News Release Minister Addresses
Aboriginal Title Issue Aboriginal Affairs (20 January 1999) online: h t t ~ : l / ~ . e o v . n s .
ca/ne\vs/details.as~?id=l9990120004 (date accessed: 12 August 1999), at p. 1, where the
Nova Scotia government States that despite its willingness to continue negotiation talks
with aboriginal groups, it will not recognize claims for "aboriginal title" in ihe province,
including offshore areas. In a telephone interview, R. Perry, Director of
Communications, Nova Scotia Department of Aboriginal Affairs (9 August 1999)
confirmed that taIks between the province and Mi'kmaq leaders are continuing within the
I I working groups under the Tripartite Forum established following the Marshall Inquiry.
See Commissioner S Report: Royal Commission on the D o d d Marshall, JE,
Prosecution (Halifax: The Commission, 1989). See also the case, Union of Nova Scotia
Indians v. Marifimes and Northeast Pipeline Management Ltd. [ 19991 F.C.J. No. 242
(F.C.A.) (22 Febniary 1999), where the Federal Court of Appeal dismissed the applicants'
motion for an order that their application for judicial review be deemed in addition, an
application for leave to appeal, of a decision of the National Energy Board. with respect
to the installation of a pipeline in the offshore of Nova Scotia. The Federal Court of
Appeal held that as non-parties in the proceedings before the Board, the applicants had no
right of appeal, but could proceed with their application for judicial review, pursuant to
sections 28(1) and 18.5 of the Federal Court Act, R.S.C. 1985, c. F-7. An application for
leave to appeal of this decision was filed with the Supreme Court of Canada on 22 Apnl
1999, see S.C.C. Bulletin, 1999, at p. 775 or Quicklaw Database: SCCA, 119991 S.C.C.A.
No. 21 5.
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users of the Bank. First, vesse1

in the region would increase, possibly interfering

with the present shipping activities, and raising the risk of collisions between vessels and

marine mammals. Secondly, the risk of large quantities of hydrocarbons fiom oilspills or
blowouts could create serious problems for the fisheries, for endangered and threatened
marine rnamrnal~,'~'and may potentially exacerbate the land-based marine pollution in
the area.'6'

Hecate Strait

On the West Coast, Hecate ~ t r a i 6is~a body of water found between the mainland of
northem British Columbia to the e s t ; an archipelago of 150 islands which make up the

' 6 ' G B ~ PReport, supra note 33, at p. 36.

'63TheCommission for Environmental Cooperation [hereinafler the CECI, an
international organization created under the North American Agreement for
Environmental Co-operation, chose the Gulf of Maine region, including Georges Bank,as
one of two pilot projects in North Amencan to implement the GPA on a regional level.
See CEC Homepage, online: <htt~://www.cec.orden~lish/~rofile/about~cfin?fonnat=l>
(date accessed: 12 August 1999) for CEC profiles and prograrns. In the Report of the first
Workshop of the pilot project, supra note 257, at p. 7, the Workshop participants
identified the development adjacent to and dismptive of coastal habitats as one of eight
critical aspects of physical alteration that cause, or may cause, modification or disruption
of marine habitats. They observed that:
Al1 human-generated development, whether related to agricuIture, forestry,
mining. transportation, utilities, energy production, or residential and tourism
development, has a potentially negative effect on marine environments.
'"Hecate Strait is a body of water measuring approximately 230 km long and
varying between approximately 55 to 120 km wide. See WCOEEAP Report, supra note
3 1,at p. 13 and J.H. Van Den Brink, The HaÏda Indians Cultural Change Mainly
Between 1876-1970 (Leiden, The Netherlands: E.J. Bill, 1974) at p. 9.
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Queen Charlotte Islandsz" to the west, separating Hecate Strait fiom the Queen Charlotte
Faultline; the Dixon Entrance to the north; and the Queen Charlotte Sound to the south
[see Appendix D for a map of Hecate Strait]. Because of the geographical features of
British Columbia's coastline, the waters of Hecate Strait are under two different maritime
delimitations. Fust, the waters between the mainiand of British Columbia and the Queen
Charlotte Islands may be construed as k i n g w i t b the Canadian baseiines and therefore
fonning part of Canada's intemal waters?' As such, they are "...as fully part of its

sovereign tenitory as the land rna~s."'~' The maritime delimitation of the Dixon
Entrance-Hecate Strait to the north and the Queen Charlotte Sound to the south, are more
uncertain. Traditionally fished by British Columbians, these waters have always k e n
considered by Canada as its "historical waters."'68 [see Appendix E for a map of the
Dixon Entrance maritime boundary claim]. By a 1971 federal order in council, these

'"situated at the edge of the western continental shelf, the Queen Charlotte
Islands archipelago is approximateiy 250 km long and no wider than 84 kilometres. The
archipelago consists of "...the peaks of a submerged mountain chain", lying "between 52"
and 54" north latitude and between 13 1O and 133" West longitude, with a total area of
about 6,400 square kilometres2. See Van Den Brink, ibid., at pp. 8-9.
'%ee sections 5 and 6 of the Oceans Act, supra note 25.
'67Kindredet al., Iniernational Law Chiefly as Interpreted, supra note 144, at p.
655.
"%ee Bureau of Legal Anairs of the Department of Extemal Affairs, Letter (17
December 1973), reprinted in (1974) 12 Can. Y.B. Int'l L. 279; C. Bourne & D. McRae,
"Maritime Jurisdiction in the Dixon Entrance: The Aiaska Boundary Re-examined"
(1 979) 14 Can. Y.B.Int'l L. 175 at p. 178; and Kindred et al., International Law ChiejTy
us Inrerprered, supra note 144, at p. 666.
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waters formed a new Canadian fishing zone.'69 In 1990, the federal government formally
claimed these histonc waters as part of its territorial sea by amending the Territorial Sea
and Fishing Zones AC^."^ In the 1970s, Canada and the United States engaged in some

maritime boundary discussions which involved the Dixon Ent~ance.'~'However, since
that time, there have k e n no substantive negotiations resolving the matter.'"

As there

are some fishing interests at stake in the are;sZT)there is a possibility that the maritime
boundary delimitation in the Dixon Entrance may become a contentious issue between
the two countries,

The Queen Charlotte Islands, the landward lirnit to the West of Hecate Strait, have been

'6rFishing Zones of Canada (Zones 1.2, and 3) Order, P.C. 1971-366,2S February
1971. S.O.R./71-81.

'70Seethe Territorial Seo and Fishing Zones Act, supra note 3, as am. by S .C.
1990. c. 44. Subsection 5(3):
In respect of any area not referred to in subsection ( 2 ) , baselines are the outer
limits of any area, other than the temtorial sea of Canada, over which Canada has
a historic or other rirle of sovereignty-

The Oceans Acr, supra note 25, which repeals the Territorial Seo and Fishing Zones Act
at section 5 5 , includes the same provision at subsection 5(3).
'7'E. Wang, "Canada-United States fisheries and maritime boundary negotiations:
diplomacy in deep water" (198 1) 38 Behind the Fieadfines 6 at pp. 23-24.

'"T.L. McDorman, "Canada's Ocean Limits and Boundaries: An Overview" in
Kriwoken et al., supra note 2, 113 at pp. 124-125.
%ee T.L. McDorman, "Canada and the North Pacific Ocean: recent issues"
(199 1) 22 Ocean Development and International Law Journal 372 at pp. 372-375, where
the author notes that both countries routinely arrest fishing vessels of the other country in
the Dixon Entrance area.

called the "Galapagos of Canada" for their unique biological diver~ity.'~' In recognition
of this ecological uniqueness, the southeast shore of Morseby Island, of the southern part
of the Queen Charlotte Islands, has k e n preserved as the Gwaii Haanas National Park
Reserve'" [see Appendix E for Map of Gwaii Haanas National Park Reserve]. To the
Haida natives, who have lived in the Queen Charlotte Islands for thousands of y e a r ~ , ' ~ ~
and whose pending land claim covers al1 of the Queen Charlotte Islands and the seabed

containing oil and gas in the Hecate

the islands are more than simply an

ecologically unique environment. They are the "Haida Gwaii", or the "Home of the
Haida". where, according to Haida legend, human beings were created, "coaxed fiom a
clam shell" by the mythological Ra~en.'~' The village of the Ninstint~,'~~
on Anthony

'"K. Honey, "The battle over B.C.'s buried treasure" The Globe and Mail (8 June
1999) A l writes that this name was coined by BC ecologist Bristol Foster bereinafter
-'The battle"] .
"'Order Setting Aside Certain Lands for the Gwaii Haanas National Park Reserve,
S.O.R. / 96-93.
time the explorers and early traders arrived in the late 1700s, there were
approximately 8,000 i-iaida inhabiting the Queen Charlotte Islands. See: Province of
British Columbia, B. C. Heritage Series, Queen Charlotte Islands (Victoria: Department
of Education, 1953) at p. 10.
' " ~ tthe

'"See BC Treaty Commission, online: h~~://~.bctreatv.net/nations/haida.html
(date accessed: 2 1 July 1999), which c o n f m s that the first stage of the six-stage treaty
commission process was complete with the acceptance of the Statement of Intent
submitted by the Council of the Haida Nation on 2 1 December 1993.
178Honey,"The battle", supra note 274.
'79The narne "Ninstints" is a European adaptation of the name of the head chief of
the village, Naii stins ("He who is two"). The Haida name for the village was Sqa'ngwa-i
Inaga'i, ("Red Cod Island Town"). The cultural and ecological uniqueness of the site was
recognized in a number of provincial designations. It was declared a Provincial Park in
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Island or Sgan Gwaii on the southwest side of the Queen Charlotte Islands archipelago
opening to the Pacific, was declared "a World Heritage Site, of importance to the History

of Mankind" by the United Nations Educational, Scientific and Cultural Organization

[hereinafter UNESCO] in 198 1

Fished by the coastal comrnunities including: commercial, sport and native groups of
northern British Columbia for over a ~entury,~"
Hecate Strait is a highly productive
fishing area, yielding the site of five species of salmon, and several other ~pecies."~
Hecate Strait and the Queen Charlotte Islands support a biologically diverse ecology, such
as endangered or threatened birds, including bald eagles,"'
including: grey, killer, humpback, and right whdes?

and marine mmxnals,

Although land-based marine

1958; the islets and foreshore of Anthony Island were declared an Ecological Reserve by

the Province in 1979; and then the island was designated a Provincial Archaeological and
Heritage Site in the spring of 1980. See G. F. MacDonald. Ninstints Haida World
Herirage Sire (Vancouver: University of British Columbia Press, 1983) at pp.7 and 55.
'goThis declaration was made at the UNESCO meeting in Sydney, Australia on 27
November 198 1, pursuant to the Convention for the Protection of the World Cultural and
Natural Heritage, 1037 U.N.T.S. 15 1 (23 November 1972). See also: ibid., at p. 55 and
Appendix F for a map indicating Ninstints, on Anthony Island or Sgan Gwaii.
' g ' ~ . Charles,
~.
"Canadian Fisheries: Paradigms and Policy" in VanderZwaag,
Canadian Ocean Law, supra note 125,3 at p. 5.

"'Other species include: haiibut, hemng, cod, perch, sole and flouder. Other
seafood include Dungeness crabs, prawns, geoducks, clams, abalone and periwinkle. See
Honey, "The battle". supra note 274.
'83Honey, "The battle", supra note 274.

'MM.L. Stems, Haida Culture in Custody The Masser Band (Seatile and London:
University of Washington Press, 1981) at pp. 30-3 1.
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pollution is a concem for the Pacific coast, it has not yet become an acute problem in
Hecate Strait as the contarninants identified by the NPA are more of a concem for the
southern coast of British Columbia, where population density is the greatest.lg5

The latest potential sectoral use cornes fiorn the oil and gas industry, which was granted

licences to explore Hecate Strait in the 1 9 5 0 ~ . 'In
~ 1998, the Geological Survey of

Canada estimated the reserves in Hecate Strait at 9.8 billion barrels of oil and 734 million
cubic metres of gas.'"

Just how much oil is in the seabed is unknown as these estimates

are based on seismic readings taken in the 1 9 6 0 ~ . ' ~Shortly
~
afler exploration liences

were granted, there was a brief period of exploratory drilling (six offshore wells in Hecate
Strait. two in the Queen Charlotte Sound) by Shell Canada Limited between 1967 to
1969.1g9 However, the moratorium imposed by the government of British Columbia in

"'Sec the Dr& NPA, supra note 215, at p. 33.
'g6Supranote 3 1.
"'Honey, "The battle", supra note 274. But see also, See K. Honey, "B.C. to
ponder drilling off Queen Charlottes" The Globe and Mail (3 June 1999) A3, where the
sarne reporter States that the GeologicaI Survey of Canada estimated that there were 25
trillion cubic metres of natural gas mereinafier "BC to ponder"].

'"Sec the comments of Dr. Michael Whiticar, a geochemist with the University of
Victoria, in Honey, "The battle", supra note 274.
'89Shell Canada Ltd. began acquiring exploration permits for Hecate Sirait and the
Queen Charlotte Islands in 196 1 . In 1970, Shell concluded a farm-out agreement with
Chevron Canada Resources Limited, allowing Chevron to gain an interest in the Shell
offshore area by conducting seismic surveys and drilling two exploratory wells. See
WCOEEAP Report, supra note 3 1 , at p. 9.
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1959 and confimed by the federal govemment in 1 9 7 2 ' ~has prevented M e r oil and
gas activities fiom taking place in the entire offshore of British Columbia-'9' In 1983, the
two levels of govemment signed a Memorandum of Agreement to conduct a formal

public review of the environmental and socio-economic consequences of offshore
hydrocarbon exploration.292

In 1986, the joint federal-provincial West Coast Offshore Exploration Environmental

Assessrnent Panel fiereinafier the WCOEEAP] recommended that the moratorium be
lified provided that more than 90 conditions or safeguards were met.'93 However, the
moratorium was not lified. This may be attributed to a nwnber of reasons. First, it is

possible that two major oïl spills on the West coast, the Nestucca spi11 off the coasts of
Washington and the crash of the Exvon Valdez tanker into a reef off the Alaska coast,

which killed countless seabirds and fish, made the political climate inhospitable for
Secondly, when the WCOEEAP made its
commencing oil and gas acti~ities.~'

zroSupranote 33.
'9'

WCOEEAP Report, supra note 3 1, at p. 9.

'9'Governments of Canada and British Columbia, Memorandurn of Agreement
between the Ministers of Environment and between the federal Minister of Energy, Mines
and Resources and the provincial Minister of Energy, Mines and Petroleum Resources (8
September 1983). See also Panel Terms of Reference for Panel's mandate in Appendix A
of W C 0EEAP Report, supra note 3 1.
'93~ee
WCOEEAP Report, supra note 3 1, at pp. 93-98.
294SeeVanderZwaag, Canada and Marine, supra note 74, who notes at p. 258
that after these two oil spills, the province of British CoIurnbia and the states of Alaska,
Washington, Oregon and Califocnia signed an memorandum of agreement, establishine a

recommendations in the mid-1980s, the northern BC economy was still relatively healthy,
dependent on the fishery and forestry ind~stries.'~'Therefore, there was little economic
pressure to develop other uses. In the early 1990s, however, there has k e n a dramatic
'
A Review Board
decline in salmon stocks, the staple stock of the west coast. %

commissioned by DFO to study the reasons for the downturn found that it was
amibutable to a number of factors, including, inter afia:

...a breakdown in enforcement which facilitated illegai fishing; failure to secure
agreement with Aboriginal peoples on allocation of the total harvest; anomalous
environmental conditions; management errors in estimating stock abundance;
poor communication between the Pfacific] S[almon] C[ommission] and DFO; and
failure to reach a 1994 fish sharing agreement under the P[acific] S[almon]
T[reaty].*"

This downturn in the fishing industry has prompted costal communities on the north

joint task force to review ways to prevent oil spills, to review oil spi11 response

procedwes, to assess financial recovery issues and to develop a coordinated contingency
plan. See: Oil Spill Memorandurn of Cooperation between the Province of British
Columbia, the State of Washington, the State of Oregon, the State of Alaska and the State
of California, June 1989. The Task Force produced its Final Report of the Stares/British
Columbia Oif Spill Task Force (October 1990), making 46 recommendations and has
subsequently developed the StatedBritish Columbia Oil Spiil Task Force Z!W-f999
Strategic Plan (February 1994).
'95Honey,"The battie", supra note 274.
' 9 6 ~month afler announcing salmon conservation mesures in May 1998, the
Minister of Fisheries and Oceans announced a five-year, $400 million Pacific Fisheries
Adjustment and Restructuring Program, in order to reduce Canada's commercial fleet,
restore and improve habitat, and to assist fishermen and communities adjusting to the
changing fishery. See Department of Fisheries and Oceans, Backgrounder Pacific
Fishenes Adjustrnent and Restructuring Prograrn, B-HQ-99-29(11 S), June 1999.

' g 7 ~ eBergin
e
et al., supra note 12, at p. 199, who paraphrase the findings of the
Department of Fishenes and Oceans, Fraser River Sockeye, supra note 12.

Coast of British Columbia's mainland, and in Prince Rupert, the largest city in the area, in
particular, to look to the seabed of Hecate Sirait to rejuvenate a depressed economy."'

In

early June 1999, the British Columbia Northem Development Commission, which reports
to the Mines and Energy Minister, hired private consultants to undertake a two-month
feasibility study, canvassing North Coast residents on the possibiiity of lifting the
rnoratoriu~n.'~~

As was the case in Georges Bank, there were resource use conflicts in the Strait
necessitating the institution of an ICOM process, even before the potential entry of the oil
and gas industry. Intra-sectoral ICOM was needed within al1 the major resource uses of
Hecate Strait: the fishing industry, protection of endangered and threatened species and

their habitats, and, to a lesser extent, the control of land-based marine pollution.

Although there have been some attempts to commence intra-sectoral integration in each
use, none were h l l y integrated in a multi-dimensional manner, that is, along

intergovemental, international, intersectoral, science-management, spatial, and publicgovernment lines.

'9gComparedto the economic situation in the l98Os, the Skeena-Queen Charlotte
region is now in an economic depression. For example, in the Tsimshian fishing
cornmunity of Simpson, approximately 30 km north of Prince Rupert, the unemployment
rate is 98%. See Honey, "The battle", supra note 274.
'99CommissionerJohn Backhouse justified the pnvate consultation approach by
stating that "Some people may not be willing to express their views publicly." See
Honey, "The battle", supra note 274.

In particular, the failwe to effectively manage the fishing industry on an integrated basis
has contributed to the dramatic decline of the salmon fishery. An indisputable scientific

fact about the West coast salmon fishery is that a good number of its fish will swim fiom
the waters of one country through the waters of the o t l ~ e r In
. ~response
~~
to this scientific

phenornenon, fishing fleets in each country have always intercepted salmon heading for
rivers in the other country.30' Even afier the signing of the Pacific Salmon TreaVo2by

Canada and the United States in 1985, the Pacific salmon fishery remained unintegrated
for the next fifteen years. Under the PST,the bilateral Pacific Salmon Commission
[hereinafter PSC] was mandated only to provide regulatory advice, leaving the tasks of
regulating annual catch rates, allocating quotas, and concluding annual fish sharing
agreements to the countries t h e r n s e l v e ~ .Disagreements
~~~
over their respective

"'%ee D.W. Strangway & W. Ruckelhaus, Pacifc Salmon Report to the Prime
itfinister of Cunada and the President of the United States (12 January 1998), online DFO
website: <http: ~~~~~v.ncr.dfo.ca/communic/~sa~mon/re~ort.h~~,
who write at p. 1 that:
There are 5 or 7 species (depending on whether you count steelhead and cutthroat
trout) of Pacific Salmon. They originate in the rivers of one of our countries and
often migrate and mature in the waters of the other. Upon maturing, the vast
majority of these fish return to the river of origin, spawn and die. (Steelhead and
cutthroat do not always die after spawning.)

'OIB.R.H. Johnston, "Swimming Against a Legal Current: A Critical Analysis of
the Pacific Salmon Treaty" (1998) 7 Dalhousie Journal of Legal Studies 125 at p. 130.
'O2~acificSalmon Treaty between the Governrnent of the United States and the
Government of Canada conceming the Pacific Salmon, Can.T.S. 1985 No. 7, 17 M a c h
1985 bereinafter PST]. Canada represents the salmon fishery of the Province of British
Columbia and the United States represents the fisheries of Alaska, Idaho, Oregon and
Washington State.
303Berginet al., supra note 12, at p. 198.
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entitlements prevented effective re-negotiation of detailed catch sharing arrangements
under the PST for close to seven years, since they expired in 1992.'m

Following the failure in 1994 to reach a fish sharing agreement as required by the PST,
both countries employed political tactics in retaliation of the other country's overfishing.

These included: Canada's unilateral decision to commence a policy of "aggressive
fishing" in a display of its displeasure at American o~erfishing,'~~
and Canada's
imposition of a licence requirement for Arnerican salmon vessels crossing selected waters
in June 1994.306The situation degenerated fiom that point on as there was "a

corresponding removal of any moral responsibility for conservation on the U.S. ide."'^'
In 1995, when the parties again failed to reach a fish sharing agreement, Alaska

announced "...a unilateral increase in its catch of chinook salmon" regardless of the fact
that "[nlinety per cent of chinook salmon originate in nvers in British Columbia, Oregon
and Washington State" .'O8 This unilateral increase was halted by an injunction, argued

'%ee T.L. McDorman, "The West Coast Salmon Dispute: A Canadian View of
the Breakdown of the 1985 Treaty and the Transit License Measure" (1995) 17(3) Loy.
L.A. Int'l & C0rnp.L.J. 477 at pp. 491492 (hereinafier "The West Coast Salmon
Dispute].
505

Bergin et al., supra note 12, at p. 198.

306~cDorman,
"The West Coast Salmon Dispute", supra note 304, at p. 477. The
author notes at p. 478 that in early July, the transit license requirement was removed afier
U.S. Vice President Al Gore intervened to renew fisheries negotiations under the PST.
307~epartment
of Fisheries & Oceans, Fraser Rivet Sockeye, supra note 12, at p.
''*Bergin et al., supra note 12, at p. 199.
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successfully by the states of Oregon and Washington with Canada joining the action as an
anzicus c ~ r i o e . 'In
~ 1995, Ambassador Christopher Beeby of New Zealand was

appointed to mediate the irnplementation of the PST, however, this mediation attempt
proved u n s u c ~ e s s f û l .Other
~ ~ ~ political tactics ensued, including: the American
governrnent's unilateral declaration of a right of U.S. passage through the waters between

Vancouver Island and the mainland of British Columbia;31' Victoria's repeated threats to
cancel its lease of the Canadian Maritime Experimental Test Range near Nanoose Bay to
Ottawa, who in turn, allows American torpedoes to be tested on the

and the most

recent fracas, in July 1997, with the 3-day blockade of the Alaskan ferry, the Malaspina,
by British Columbia fishermen near Prince Rupert, in retaliation of Alaska's

unprecedented interception of Canadian sal~non."~The confiict reached a cnsis situation
when the state of Alaska commenced action against the several hundred fishermen fkom

jogSee Department of Fishenes and Oceans, Press Release "Tobin Comments on
U.S. District Court Decision on Alaskan Chinook Fishery" NR-HQ-95-107E, 12
September 1995. See also Bergin et ai., supra note 12, at p. 199.
jl0Department of Fisheries and Oceans, Backgrounder A History of the Pacific
Salmon Treaty, B-HQ-99-29(113). June 1999 at p. 3.
'"Johnston, supra note 301, at p. 126 and "US. Challenges Canadian Boat Fee"
The Globe and Mail (6 March 1996) A 1 .
'"R. Matas, "Ottawa pushes Nanoose range expropriation" The Globe and Mail (6
July 1999) A7.

"jR. Howard, "Ottawa bids $2.75-million to cool fish war Aiaskan govemor
willing to drop suit over ferry blockade by B.C. fishermen" The Globe and Mail (23
January 1998) A 1 bereinafter "Ottawa bids $2.75-million"].

Prince Rupert, for damages incurred from the bl~ckade:~' with the fishermen
counterclaiming against Alaska for its overfishing of Canada-bound s a l ~ n o n . ~
Politics
'~
created the Alaskan ferry blockade case before the Federal Court and approprîately, a
political resolution was sought to settle it. Under the temis of the settlement, in exchange
for Alaska's withdrawal of its $3 million case before the Federal Court, Ottawa agreed to

pay approximately $2.75-million, and British Columbia fishermen agreed to dmp their
countenuit against Alaska and to sign a permanent injunction against fiiture bloc ka de^.^'^

Besides the lack of bilateral management within the fishery, ICOM was also needed to

'''~heaction commenced by Alaska was settled before it was heard, see: R.
Howard, "Fishermen, Alaska nearing end to feud" The Globe and Mail (3 February 1998)
A3 Fereinafter "Fishennen, Alaska"]. However, there were a number of interlocutory

motions filed with respect to the case, decided by the Federal Court Trial Division. See:
Alaska et al. v. John A. Doe et al. (1997) 136 F.T.R.3 1 1, in which Richard J. of the
Federal Court Trial Division stayed the proceedings pending the deterrnination of the
defendants' objections and held that it had jurisdiction to hear the in rem action; AZaska
er al. v. John A. Doe et al. ( 1 997) 139 F.T.R. 189, in which Nadon J. of the Federal Court
Trial Division held that the plaintiffs' action against the defendants, other than the ships
previously named, had been improperly commenced and that the service of the amended
statement of daim was invalid; and Alaska et al. v. John A. Doe et al. ( 1 997) 142
F.T.R. 188, in which Wetston J. of the Federal Court Trial Division dismissed the
defendants' appeal from a decision of the Prothonotary allowing the naming or adding of
defendants.

ji5The$325-million suit brought by British Columbia fishermen against the States
of Alaska and Washington was dismissed by U.S. District Judge J. Coughenour. See:
"U.S. judge dismisses B.C. salmon suit" The Globe and Mail ( 3 1 January 1998) A 11.
1.5-million is to be channelled into a carnpaign to promote tourism in British
Columbia, the Yukon and Alaska and S 1.2-million is to indirectly subsidize the Alaska
ferry service over nine years by financing a reduction in the docking fees charged by the
city of Prince Rupert. See Howard, "Ottawa bids $2.75-million" supra note 3 13. See
also Howard, "Fishermen, Alaska", supra note 3 14, who writes that the tourism campaign
wilI cost approximately $2.4 million.

manage the intersectord conflicts in Hecate Strait. For example, the single-sectotal

management of the fisheries failed to address the environmental damage caused by seines
and trolls, vessels w d in the West coast fishery?" Furthemore, ICOM was needed to
preserve endangered and threatened species and their habitats in the face of threats from
land-based and vessel-source pollution, coilisions with ships, as well as destructive
fishing practices and gez~r.~"The potential entry of the oil and gas industry raises
concerns of interference with the other users of the Strait.

It is ironic that the resource use which prompted the most forma1 integrated decision-

making in both areas was the oil and gas industry, which, as a new potential entrant, is

not in fact a user of the resources of the two areas. The imposition of the moratoria were
micro-triggers of ICOM in the two areas, where parties and governments recognized the
need for informed decision-making with respect to the possible entry of a new sector. A s
indicated in the above overview of the two areas, a govemance system which integrated

or coordinated existing sea uses was needed long before the imposition of the

m0rat0ria.j'~ The next section will examine the curent capacity for multidimensional

3'7Charles,supra note 28 1, at pp. 20-2 1.
3 18

See: Marine Conservation Biology Institute, News Release, Scientists Reveal
Bortom Trawling 1s WorZd'sLeading Disturbance of the SeafIoor ( 1 4 December 1998).
Online: <http://www.mcbi .ore I~riot-i
tv/release.htd> (date accessed: 17 Apnl 1999) and
Marine Conservation Biology Institute, 21 ScientisCs. supra note 259.

''9Cicin-Sain & Knecht, supra note 15, at p. 127, where the authors list events
triggenng the need for integrated coastal and oceans management as including: "confiicts
between existing uses", "emerging needs", and "new economic activities on the coast".
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integration in the existing oceans govemance structure of the Bank and Strait, in order to
ascertain the elements which must be coordinated under an ICOM process.

4.2

Current Capacity for Multi-dimensional lntegntion in Georges
Bank and Hecate Strait

There are two important reasons for examining the current capacity for multidimensional
integration among and within the various single sectoral users in Georges Bank and
Hecate Strait. First, it allows us to see the extent of the jurisdictional and sectoral
fragmentation present in the oceans legislation and policies goveming resource use in the
Secondly, undertaking an ICOM initiative consists of harmonizing and
two area~.~~*
strengthening the existing resource uses or integration relationships, if any.'"

By

3'0Departmentof Fisheries and Oceans, Backgrounder lntegrated Management,
srpra note 220, discusses the problems associated with single-sectoral management at p.
1:
Over the past century, agencies involved in managing oceans activities have been
typically concerned with managing single species or activities impacting on the
environment. This approach can lead to the loss of valuable resources and
foreclose future options and benefits associated with the use of those resources.
There are over 40 federal statutes, 20 Nova Scotia statutes and 20 British Columbia
statutes which deal with the oceans. See Department of Fisheries and Oceans, The Role
of the Federal Government, supra note 156, at pp. 33-36, and Department of Fisheries
and Oceans, RoZe of the Provincial and Territorial Governments in the Oceans Sector
(Ottawa: Minister of Public Works and Government Services Canada, 1997) at pp. 1 1-13
and 33-35 for listing of Nova Scotia and British Columbia statutes.

'"Cicin-Sain & Knecht, supra note 15, who wrïte at p. 126 that initiating an ICOM
plan "...for the most part relies on existing prograrns, improving their outcomes relative to
the management of interrelated activities in the coastal zone, through the use of more
fonnalized coordination and hannonization mechanisms." See also J.C. Sorensen, & S.T.
McCreary,lnst it utional Arrangements for Managing Coastal Reso urces and
Environrnents (Washington, D.C.: National Park Service, U.S. Department of the interior
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identifjhg where current integration relationships are lacking, we will be able to see how
the ICOM decision-making process may coordinate unintegrated parties or sectors.

M i l e the following listing of legislation and policy seeks to highlight the most important
attempts at integration within the different sectors in the two areas, it is not intended to be
exhaustive. The integration relationships examined are those outlined in previous
sections: intersectoral, intergovenunental, bilateravregional, science-management, spatial
and public-government. Each section commences with the federal legislative and policy

integration efforts of the sector under study, which are comrnon to both Georges Bank
and Hecate Strait and then sets out the specific integration relationships particular to each

region.

Fisheries
The fisheries are regulated principally under the federal Fisheries

Under the Act,

the Minister of Fisheries and Oceans may regulate sea uses of sectors besides the fisheries
in a number of ways. He/she may prohibit any activity causing the "harmfùl alteration,

disruption or destruction of fish habitat."3u However, this provision is somewhat
weakened by subsection 35(2), which permits such activity with the authorization of the
& US.Agency for International Development, 1990), who write at p. 103 that an

integrated management system does not necessarily require new laws, but rather, better
coordination and strengthening of existing institutions.

3'31biû. at subsection 35(1).
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Minister or by regulation passed pursuant to the Act.324 Another regulation of
multisectoral use is found in subsection 36(3), which prohibits the deposit of "deleterious
substances" in water frequented by fish. As a "deleterious substance" is defined
b r ~ a d l y , ~this
' ~ provision may be used to regulate the activities of the shipping, oil and
gas, or land-based sectors.

At subsections 37(1) and (2), the Minister may request the submission of plans for

offshore operations and modifications of those operations where necessary to protect fish
habitats. This may be construed as an application of the "polluter pays" principle as
persons carrying on or proposing activities that disrupt fish habitat or that deposit
deleterious substances in such habitats may be required to provide and presurnably pay
for information and st~dies."~Despite this implicit inclusion of the "polluter pays"

principle, it is submitted that intersectoral regulation under the Fisheries Act is rather
lirnited. First, the provisions allowing the Minister to request the submission of plans is
specifically limited to the protection of fish habitats with respect to offshore operations.

""See, for example, Newfoundland Fishery Regulations, S.O.R.189-97, Canada
Gazette 1458, ss. 26-29.
"5Paragraph 34(l)(a) Fisheries Act, supra note 322, defines a "deleterious
substance" as including:
any substance that, if added to any water, would degrade or alter or form part of a
process of degradation or alteration of the quality of that water so that it is
rendered or is likeiy to be rendered deleterious to fish or fish habitat or t o the use
by man or fish that fiequent that water[.]

326VanderZwaag,Canada & Marine, supra note 74, at p. 309.
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Secondly, from the directive and non-mandatory language of the provisions, it seems that
the Minister has considerable discretion to request the submission of plans.

AIthough these statutory provisions may be used to regulate the activities of other sectors
in the manners described above, there is no obligation for any on-going intersectord
resource management to prevent hann to fish and their habitats before such damage
occurs. Indeed, the Fisheries Act predates the international popularization of ICOM
principles, and proposed amendments to include the precautionary approach in the Act
have failed to be e n a ~ t e d . ~The
' ~ Act essentially reflects a reactive mode1 of resource
management, addressing pollution and habitat destruction after each has become an
environmentalfait accompli.

As the fisheries are principally under federal j ~ r i s d i c t i o n it
, ~would
~ ~ be reasonable to

conclude that many Canadian initiatives for multidirnensional integration are common to
both Georges Bank and Hecate Strait. However, besides the rather weak attempt at

integration in the Fisheries Act, most fisheries integration initiatives seem to be tailored
to the particular politics and geography of each region.

-

-

- -

"'See the ill-fated Bills C-62 and C-115 ,supra note 2 14.

'"Sec Chapter 3 for discussion of overlapping fisheries jurisdictions, commencing
at p. 57.

Georges Bank
Domestically, there is some evidence of some modest integration in the fisheries of
Georges Bank dong intergovemmental, science-management, and public-govemment
dimensions. The integration efforts are mainly led by the Fisheries Resource
Conservation Council [hereinafler the FRCC1. Established by the federal Fishenes
Minister in 1992, the FRCC is a single-sectoral management body, consisting of 14
members representing the government, the scientific community and direct stakeholders

in the Atlantic and Eastern Arctic fi~heries.~"Its mandate is to contribute to the
sustainable management of the fisheries by advising the Minister on conservation
requirements for fish

Section 1 sets out the federal government's cornmitment

to a "...better understanding of complex fisheries ecosystems, the interaction of fish with
other species, predator-prey relationships and also changes in the marine
environment ..."33' The FRCC also seeks to integrate the environmental concems arising

from the fisheries' use of the Bank through its Environment and Ecology

jZ9Seesection 5 of Fisheries Resource Conservation Council:
1/index.html> Appendix 1: FRCC Mandate
<http://\ww.ncr.dfo.ca /ficc/flsheries/a~~end
& Membership (date accessed: 18 April 1999) bereinafier Appendix Il. See also,
Department of Fisheries & Oceans, Fisheries Resource Conservation Council Building
Par-tnerships in Resource Conservation (Ottawa: Minister of Supply & Services Canada,
1994), no pagination bereinafier FRCC Building Parfnerships].The FRCC was
established following the steep decline in Canadian Atlantic groundfish stocks and the
resulting moratorium on the commercial northem cod fishery in Newfoundland.
3 3 0 Appendix
~ ~ ~ ~
1, and
, FRCC Building Parfnerships, ibid
'"FRCC, Appendix 1 ,ibid. at section 1 .
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Subcommittee"* and Gear Technology Subco~nrnittee.~~~
However, these remain singlesectoral management initiatives and do not require ongoing consultations or decisionmaking with environmental groups and g o v e m e n t agencies, either federal or provincial.
On the provincial level, although the Nova Scotia Minister of Fisheries and Aquaculture
has the general power to enter into agreements with other agencies, there are no statutory

provisions explicitly fonnalizing an integrated fisheries management process in the
provincial legi~lation.~~"

As the waters of Georges Bank were considered part of the high seas until Canada and the

"'FRCC, FRCC Building Partnerships, supra note 329. The Environment and
Ecology Subcornmittee is charged with examining the relationship between physical
conditions of the ocean and biological conditions of fish stocks as well as predator-prey
relationships.
3 3 3 ~ FRCC
~ ~ Building
~ ,
Partnerships, supra note 329. The Gear Technology
Subcommittee is charged with reviewing existing knowledge about fishing technologies
from a conservation and environmental impact perspective.

"'Sec section 6 of the Fisheries and Coastal Resources Act, S.N.S. 1996, c. 25 (in
force 28-2-97 by proclamation). This Act consolidated and repealed a nurnber of acts,
including the Fisheries Act, R.S.N.S. 1989. c. 1 73; Fisheries Development Act, R.S.N.S.
1989, c . 174; Fishermen 'sAssociations Act, R.S.N.S. 1989, c. 175; Aquaculture Act,
R.S.N.S. 1989, c. 18; Irish Moss Act, R.S.N.S. 1989, c. 237; Nova Scotia Fish Inspection
Act, R.S.N.S. 1967, c. 209; Oyster Fisheries Act, R.S.N.S. 1989, c. 330; Salt Fish
Marketing Act, S.N.S. 1970, c. 14; and Sea Plants Harvesting Act, R.S.N.S. 1989, c. 416;
and authorizes programs and projects to sustain and improve the fishing industry,
including: recreational and sport fishing, ecotourism, and training in aquaculture. The
other fisheries act, the Fisheries Organisations Support Act, S.N.S. 1 995-96, c. 6 (in
force 19-1 1-96 by proclamation), provides a procedure to enable accredited fisheries
organisations to colIect mandatory annual dues fiorn licence holders and does not
specifically provide for integration.

United States declared their respective EFZs in the late1970~,)~~
the regional initiatives to
coordinate fishenes research with management decisions are found on both macro- and
micro regional levels. The macro level includes the initiatives o f the Northwest Atlantic
Fisheries Organi~ation;'.'~a regulatory body which replaced the International Commission

for the Northwest Atlantic ~isheries,"' "...to promote the conservation and optimum
utilisation of the fishery resources of the Northwest Atlantic"338as well as the efforts of
another regional organization, the Atlantic Tuna Commission, mandated to promote
scientific re~earch.''~These two bodies were more relevant during the time when the

Bank was part of the high seas, and did not benefit from domestic resource management.

335Supranote 230.
'36Conventionon Future Multilateral Cooperation in the Northwest Atlantic
Fisheries, 24 October 1978, 1979 Can. T.S. No. 11, reprinted in KR. Simmonds, ed.,
New Directions in the Law of the Sea (New York: Oceana, 1986), Pereinafier NAFO
Convention]. The fifieen member states of NAFO include: Bulgaria, Canada, Cuba,
Denmark. Estonia, the EU, Iceland, Japan, Korea Latvia, Lithuania, Norway, Poland,
Romania and Russia.
'"International Convention for the Northwest Atlantic Fishenes, 8 February
1949, 157 U.N.T.S. 157.
338NAF0Convention, supra note 336, at p. 2.
3391ntemationalConvention for the Conservation of Atlantic Tunas, 14 May 1966,
673 U.N.T.S. 63, entering into force on 2 1 Match 1969. See Article 3.1, which
establishes the International Commission for the Conservation of Atlantic Tunas. See
also the Protocol to amend the international convention for the conservation of Atlantic
tunas of May 14, 1966, 10 July 1984, U.S. Treaty Doc. 99-4, and the Protocol to amend
paragraph 2 of article X of the international convention for the conservation of Atlantic
tunas of May 14, 1966,s June 1992. Although the Convention is in force, the two
Protocols have not yet entered into force, see Wiktor, supra note 99, at pp. 83 1, 1256 and
1408-1409.
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As such, their roles have been subsumai by the more direct, micro-regional

initiative^.^^

Regional science-management initiatives more specific to Georges Bank have been
undertaken by: the Regional Association for Research on the Gulf of Maine, which
focusses on scientific cooperation in the area,j4' and the Tramboundary Resources
Assessment Committee, which was estabiished as a combined Canada/U.S. peer review
process for transboundary stock assessments of the various fish species in Georges
~ a n k ? ' The efforts of these two bodies are properly characterized as k i n g narrowly
focussed, science-management cooperation initiatives, rather than multidimensional
integration initiatives.

B ilateral initiatives of broader scope have been commenced by the Gulf of Maine Council

jJOSee
the comrnents of D.M. Johnston, A.P. Pross, 1. McDougall & N.G. Dale,
Cousral Zone Frarneworkfor Management in Atlantic Carrada (Halifax: Institute of
Public Affairs, 1975) who remark at p. 22 that the: "...authority [of the Atlantic Tuna
Commission] is too diffuse to have any direct impact on C[oastal] Z[one] M[anagement]
policy and practices in Atlantic Canada."

""Sec for example, the publications of the Regional Association for Research on
the Gulf of Maine, such as: The Health of rhe Gulfof Maine Ecosystem: Cumulative
Impacts of Multiple Srressors (1995) and Gulfof Maine Ecovsrem Dynamics, paper
presented at Gulf of Maine Ecosystem Dynamics: A Scientific Symposium and
Workshop (St. Andrews, NB: Regional Association for Research on the Gulf of Maine,
1996).
34'Department of Fisheries and Oceans, Proceedings of the Transboundary
Resources Assessment Committee (Dartmouth: Department of Fisheries and Oceans,
1998). See page 5, which describes the Transboundary Resources Assessment
Committee process which consists of assessments prepared by a working group and an
extemal peer review.

on the Marine Environment pereinafler the GMCME], b ~ g i n together
g
the
governments of the provinces of Nova Scotia and New Brunswick and the States of
Maine' New Hampshire, Massachusetts."'

Formed in 1989, the mandate of the GMCME

is to maintain and improve the Gulf s environmental quality while continuhg to allow the
use of its resources, such as fishing and other uses, pursuant to its 1991-2000 Action

Plan.344In 1996, it adopted a five-year plan airned at restoring and preserving the area's
marine habitat."'

This is an important step towards ongoing, integrated management as

the very prernise of the Action Plan is to integrate dong intergovemmental and bilateral

dimensions. However, it is noted that the GMCME's plans are not binding and some
criticism has been levelled at it for not taking any serious measures to examine fish stocks

or to address some of the major problems affecting the area, including Georges Bank.346

Hecate Strait
With the different poiitical dynamics at play, the sharp decline in the staple salmon
fishery, the migratory patterns of Pacific salmon, and additional stakeholders fiom the

native fishery, the integration relationships found in Hecate Strait differ considerably
from those of Georges Bank. There is some evidence of integration of the fisheries in the

'13~ulfof aine Agreement, supra note 82.
j U ~ Chircop,
.
D. VanderZwaag, & P. Mushkat, "The Gulf of Maine Agreement
and Action Plan" (1995) 19 Marine Policy 3 17 at p. 3 17.

3 4 5 " ~fu~l o u n c iadopts
l
new plan" Canadian Press Newswire (6 December 1 996).
'"61bid. see the comrnents of New Brunswick environmentalist, J. Harvey, with
respect to the lack of action taken by the GMCME.

Strait along science-management, intersectoral, and public-governrnent lines; and
"negative" domestic intergovernrnental and bilateral integration.

There is an alarming lack of intergovemmental integration and fundamental trust between
Ottawa and Victoria with respect to the fishing sector. On the provincial level, there is
little indication of forrnatized integration along intersectord, spatial and public~ ~ ~ have been,
governrnent dimensions in British Columbia's fisheries l e g i ~ l a t i o n .There
however, some attempts at intergovernmental integration between Ottawa and Victoria.
Notably, the Canada-British Columbia Agreement on the Management of Pacific Salmon
Fi~hery?-'~
signed on 16 April 1997, establishes a number of coordinating bodies,
including: the Canada-British Columbia Council of Fisheries Ministers, which is to
review and coordinate policy initiatives related to the management of the salrnon resource

3 J 7 ~ ethe
e Fisheries Renewd Act, R.S.B.C. 1996, c. 22, whose mandate as set out
in paragraph 5(l)(e) is to undertake long-term strategic planning with governments, First
Nations and other stakeholders, in renewing and enhancing the fisheries. However, the
majority of British Columbia fisheries statutes do not provide for intergovernrnental
integration but simply address the regulation of the fishing industry. See for example:
the Fisheries Act, R.S.B.C. 1996, c. 149, which allows the licensing and permitting of
commercial aquaculture; the Fish Inspection Act, R.S.B.C. 1996, c. 148, which authorizes
programs and projects to sustain and improve the fishing industry, including: recreational
and sport fishing, ecotourism, training in aquaculture, and increasing the cornpetitiveness
of the processing sector; and the Fish Protection Act, R.S.B.C. 1996, c. 2 1, of which none
of the provisions are in force, except section 4, which prohibits the building of new dams
on protected rivers.
'J8Govenimentsof Canada and British Columbia, Canada-British Columbia
Agreement on the Management of the Pacific Salmon Fishery, 16 A p d 1997 Fereinafter
Canada-British Columbia Agreement].
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and its habitat;349the Fisheries Renewal Advisory Board, which is to administer the $30
million fûnd provided by the two governments for habitat and enbancement initiatives,lS0

and the Pacific Fishenes Resource Conservation Council [hereinafter PFRCC],which is
to advise the Council of Fisheries Ministers on the conservation and sustainable use of
salmon resources and habitats."'

In particular, established in 1 998,"2 the PFRCC brings

together members of industry and the public to advise governments on the consewation

of British Columbia's fish and their habitat^."^ Focussing on the fisheries of the West
Coast, the PFRCC is the Pacific counterpart to the FRCC and assumes the role of sciencemanagement integration previously fùlfilled by the Fisheries and Oceans Research
Advisory Council. Like the FRCC, the PFRCC is a single-sectoral management effort
whose forma1 integration with other sectors is rather loose.

Despite the integration relationships established by the Canada-British Columbia
Agreement, the efforts of the two Ievels of govemment have not been integrated. In his

jJ91bid. at section 2.1.
jS01bid.at section 3.2.
'%id.

at section 3.1.

'''~ee Department of Fisheries and Oceans, News Release "Minister Anderson
Announces Membership of Pacific Fisheries Resource Conservation Council" NR-PR-9883E, 18 September 1998 and the Pacific Fisheries Resource Conservation Council, 19981999Annrral Report (Vancouver: PRFCC, 1999), released on 8 June 1999, also available
at Pacific Fisheries Resource Conservation Council <odine:http://www.fish.bc.ca/
report/annual-report/tofc-e. h t m b (date accessed 2 July 1999).
3 5 3 ~ ~
Online,
~ C ibid.
~ ,
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public inquiry report, Reaching Out... Final Repori of the Pecword Inquiry:" the former
Premier of Newfoundland &tes that the intergovertunentai tension between Ottawa and
Victoria may be attributable to a number of politicai factors:

a)

b)
c)

d)
e)

The increasing desire of the Province to become more involved in the
fishery.
The reluctance of the Federal Government to accept meaningful input
h m the Province and other local authorities.
The perceived differences between the Province and the Federal
Government over the fiiture direction of the industry inciuding the
international dimension.
The sensitivity of the Department of Fisheries and Oceans given the
problems that they have encountered on the East Coast of the country.
Perhaps the raw politics of the completely different personalities of the
Federal and Provincial protagonists and their party ideologies.

The lack of integration between the two levels of governent undermines their attempts
at formulating a concrete overall plan or vision for the coastal cornrnunities who are
facing drarnatic declines in staple stocks and an uncertain

Peckford opines that

this Iack of integration between the federal and provincial governments must be resolved
in order to effectively manage the Pacific fist~ery.'~~

For exarnple, the recent negotiations between Canada and the United States leading to the

"'See: A B . Peckford, Reaching Oui... Final Report of the Peckjiord lnquiry
(November 1998), online: <www.fisheries.~ov.bc.ca/bod~~htm>.
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1999 Pacific Salmon Treaty Agreement,'" signed on 3 June 1999, excluded both the

British Columbia governrnent and aboriginal g r ~ u p s .Legally,
~ ~ ~ there is no obligation to
include these two groups in treaty or bilateral agreement negotiations, as the federal
government has jurïsdiction over fisheries and over international rnatter~.~'~
However, as
management of the salmon fishery is an on-going matter for both groups, their integration
is important to ensure participant compiiance with the ensuing Agreement. This is

reinforced by the Canada-British Columbia Agreement, which emphasizes the importance
of stakeholder participation, including aboriginal and coastal population^,^^ and D.W.

Strangway and W. Ruckelhaus in their Pacific Salmon Report to the Prime Minister of
Canada and the President of the United

Ln their report, although Strangway and

Ruckelhaus recommended that the stakeholder process not be reconvened in the interest
of reaching a bilateral management agreement, they made it clear that input from al1

interested govemments, including that of the province of British Columbia, should be

1999 Pacific Salmon Treaty Agreement between Canada and the United States.
3 June 1999 online: DFO website <htt~://vnwv.dfo-m~o.nc.ca/pstts~/~ee/toc
e.htrn>
(date accessed 15 July 1999) Pereinafter 1999 PSTA1.
j5'

-

"'See J. Beatty, "Salmon treaty shut-out angers natives" me Vancouver Sun (5
June 1999) BS.
359

See discussion on constitutional division of powers in Chapter 3, cornmencing

at p. 53.

'60Canada-BritishColumbia Agreement, supra note 348, at section 2.3.
j6'

Strangway & Ruckelhaus, supra note 300.

~ought.~"By excluding these two key parties fiom the bilateral negotiations process,
Ottawa now has the unenviable task of selling the subsequent agreement to these
interested parties who feel aggrieved with the process?" Although the Agreement will
allow for earlier announcements of annuat fishing plans and greater stability and certainty
of fishing opportunity for al1 industry sectors and west coast fishing c~rnrnunities,~"
it

remains to be seen whether these stakeholders will be a v e n the opportunity to contribute
meaningfully to these friture plans.

For its part, instead of attempting to integrate efforts intergovemrnentally, Victoria has
formally attempted to assert more jurisdiction over the Pacific fi~hery'~-'
and bas, in the
past, attempted to rnix fishery matters with other ocean matters in political conflicts with

'%ee Strangway and Ruckelhaus, supra note 300, opening paragraph under
Recommendations and Recommendations 1 and 2. See also, Beatty, supra note 358, who
reports that neither the governrnent of British Columbia nor the aboriginal groups were
consulted by the federal govenunent with respect to the 1999 PSTA negotiations.
' " ~ e ethe statement of Premier Glen Clark, who found the agreement to be
"profoundly disappointing" and a "very bad deal for Canada" but acknowledged that:
"[alny deal is better than no deal," in L. Culbert & J. Beatty, "Salmon pact
'disappointing"' The Vancouver Sun (4 June 1999) A l . See also the statement of Chief
Gibby Jacob, a Pacific Salmon Commissioner, quoted by Beatty, supra note 358, who
stated that: "Extreme disappointment is an understatement. There hasn't even been any
consultation."

jUSee the general obligations with respect to the prohibition of interception of
fish. at Chapter 7 of the 1999 PSTA, supra note 357.

j6'For example, British Columbia's Ministry of Fisheries was established in
February 1998 to respond to a number of changes to the fishing industry, such as "the
impacts of federal restmcturing in the commercial fishing industry on the lives of
thousands of people and their communities", at p. 1 of BC Fisheries' website, online:
~http://~~~wv.fisheries.gov.bc.cab
(date accessed 6 July 1999).
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Ottawa. This multisectoral negotiation does not integrate the various sectors or the
efforts of the two levels of govemment. Rather, it serves as a divisive factor, leading
away from management and towards positional bargainhg.

The most recent conflict between the two levels of govermnent is over the Canadian
Maritime Experimental Test Range near Nanoose Bay, British Columbia. Leased from
Victoria to Ottawa since 1965 for $1 a year, which has in tum, allowed American
torpedoes to be tested on the base, it is one of the only sites in North Arnerica where the
testing of torpedoes may be done safely, given its sandy seabed."

Set to expire on 4

September 1999, the BC and federal governrnents initialled a lease agreement on 5 May
1999 to lease the base for another 30 years for $125 million.367However, the deal was
derailed days after, as Victoria claimed that Ottawa must first guarantee that the Nanoose

"
by
torpedo range will be a nuclear-free zone, pursuant to the "Points of P ~ c i p l e decided
the parties, and proposed that the parties re-negotiate aspects of the lease agreement.'"
The federal governrnent responded that the potential ban on nuclear weapons was only
part of the "Points of Principle" and was not a cornponent of the lease agreement it~elf."~
Also, Ottawa pointed out that it would never agree to such a ban as the presence of

Armstrong, "Clark presses case over B.C. test range" nie Globe a n d Mail (1 7
May 1999) A l .

369Matas,supra note 3 12.

Il8
nuclear weapons on an American vesse1 is confidentid information which the h e r i c a n
govemment does not d i v ~ l g e . ~Furthemore,
'~
fderal ministers are alleging that Victoria
is trying to tie the lease to a federal aid package for costal comrnunities struggling from
the salmon crisis, as it has once threatened to cancel the Nanoose Bay Iease with the

federal govenunent in retaliation to American ~verfishing.~"Therefore, refùsing to
negotiate fisheries details with the provisions of the lease agreement, the federal
government commenced expropriation proceedings of the Test Range in late May
1999.3"

Regionaihilateral integration between Canada and the United States has been witnessed

on the West Coast with respect to the salmon fishery, the most important of the British
Columbia fisheries, as early as 1930. In May of that year, Canada and the United States
signed a treaty establishing the InternationaI Pacific Salmon Commission, to regulate the

' 7 0 ~ s t r o n gsupra
,
note 366.

37'Matas,supra note 3 12.
'"See "July date for hearings" The Globe a n d Mail (6 July 1999) A7, where it is
reported that public hearings into Ottawa's expropriation of the Nanoose Bay torpedotesting range off Vancouver Island will begin on 19 July 1999, led by retired judge
Michael Goldie, formerly of the British Columbia Court of Appeal. Pursuant to
subsection lO(1) of the Expropriation Act, R.S.C. 1985, c. E-21, an expropriation hearing
allows members of the public to raise their objections but does not require the federal
Minister of Public Works to provide justification for expropriation. Once the hearing is
finished, Mr. Goldie is to submit a sumrnary of the objections to the federal Minister by 2
September 1999. The federal govenunent has indicated that the expropriation would then
be completed by 4 September 1999.

Fraser River sockeye ~almon."~Aiso, following the second World War, Canada signed a
regional agreement with the United States and Japan to control high seas salrnon
f i ~ h i n ~ These
. ~ ~ ' organizations were principally responsible for research and for
proposing regulations in response to the scientific data and did not set up a forma1
bi lateral or regional management structure.37s

In 1985, the Pacific Salmon Treaty was signed after five years of negotiations and
disputes between fishermen fiom îhe province of British Columbia and the States of
Oregon, Washington and Alaska. However, it did little to resolve the overfishing

practised by both countries and created no impetus for reaching bilateral agreements
under the PST, the last of which expired in 1992.376Afier nearly two decades of
acrimonious political and legal conflicts between the Canadian and Amencan fisheries,"

373Conventionbetween His Majesty and the United States of America for the
Protection, Preservation and Extension of the Sockeye Fisheries in the Fraser River
System, 26 May 1930, ratified 28 July 1937, [1937] Can. T.S. No. 13.
'"International Convention for the High Seas Fisheries of the North Pacific
Ocean, 9 May 1952,205 U.N.T.S. 80.
3 7 S J . Yogis,
~.
"Canadian Fisheries and International Law" in R. St.J. Macdonald,
G.L. Morris & D.M. Johnston, Canadian Perspectives on Infernational Law and
Organization (Toronto: University of Toronto Press, 1974) 398, at p. 400.
376Seethe discussion on the salmon confiicts between Canada and the United
States earlier in the chapter, commencing at p. 98. See also Department of Fisheries and
Oceans, News Release "Canada and U.S. Reach a Comprehensive Agreement Under the
Pacific Salmon Treaty" (3 June 1999) at p. 2.

The situation appeared so hopeless that after acting as Canada's chief negotiator
in the fishing quota dispute for four years, Y. Fortier resigned fiom his post, stating that
he saw no hope for a breakthrough in negotiations, see R. Howard, "Chief negotiator in
377

the 1999 PSTA was signed on 3 June 1999, providing for formalized bilateral and

science-management integration of the fishenes. Notably, for the fust time in their
fisheries management history, Canada and the United States will jointly manage a fund
set aside specifically for salmon c o n ~ e r v a t i o n and
~ ~ ' will establish and rules and
procedures for technicai dispute resolution, marking a new era of cooperative bilateral
rnar~agement."~New f i s h g arrangements will use Abundance Based Management,
which is more sensitive to the health of the stocks than previous quota ~ y s t e m s . ~As
' ~ the

fishing war resigns Fortier's departure sparks fears Canada will cave in to Washington on
West Coast quotas" The Globe and Mail (7 February 1998) A6.
''The two countries will administer two Enhancement Funds totalling $CDN 209
million, provided by the United States. The first fund ($CDN 112 million) will be used
for Northern Boundary and Transboundary Rivers restoration and enhancement and the
second f h d ($CDN 97 million) will be used for Southem Boundary restoration and
enhancement. See: Attachent C of the 1999 PSTA, supra note 357.
37pInstitutionalarrangements for cooperation between the two countries will be
stren,&ened by the establishment of a new bilateral Pane1 on Transboundary Rivers and
the addition of a Cornmittee on Scientific Co-operation to advise the Pacific Salmon
Commission. See Chapter 1 and Attachment D, respectively, of the 1999 PSTA, supra
note 357.
380Thisfishery management approach makes resource conservation the imperative,
setting harvesting rates for each stock in a manner responsive to the stock's actual
abundance. See 1999 PSTA, supra note 357, at Chapter 3 - Chinook Salmon, paragraph
1(A)(i). See also Department of Fisheries and Oceans, Statement by the Honousable
David Anderson on the Pacific Salmon Treaty, 3 June 1999, who remarks at p. 3 that
abundance-based management improves on the long-standing practice of catch ceiling
negotiation:
The problem with ceilings was that they came to be regarded as guaranteed
quotas, and each side felt it had the right to fish that quota whether the stocks
could sustain that level of fishing or not. In a period of fluctuating abundances
and declining ocean productivity, this contributed to the deterioration of stocks on
both sides of the border and an increasingly unacceptable burden of conservation
being paid by Canadian fishermen and comrnunities. The abundance-based
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1999 PSTA is a new bilateral initiative in an area fiaught with intejurisdictional conflict

both on domestic and bilateral levels, it remains to be seen whether this Agreement will
succeed in integrating the fisheries on the West Coast.

Commercial Shipping
There is some potential for intersectoral and public-government integration in the main
federal statute regulating shipping, the Canada Shipping Act.3g' The provisions of the
Act which allow for ICOM intersectoral relationships are Parts IX and

XV. Part K,

Navigation - Collisions - Operation - Limitation of Liability, allows the Governor in
Council to make regulations for the prevention of collisions at sea or in inland water~.~"

In particular, the Governor in Council may, for the purpose of environmental protection,
make regulations with respect to the compulsory or recommended routes of areas to be

avoided, precautionary areas, and inshore tr&c zones, procedures to be followed by
ships in such routes, areas and zones, and other traffic r n e a s ~ r e s .Part
~ ~ ~XV - Pollution

Prevention and Control, also allows for the possibility of intesectoral integration by
providing the Govemor in Council with powers to make regulations prohibiting the

frarnework in the new agreement, starts with the health of the stocks, rather than
the entitlement of either nation's fishing fleets.
"'R.S.C. 1985, c. S-9, re-en, R.S.C. 1985, c. 6 (3" Supp.) mereinder Shipping
Acr]. Being the key statute regulating the shipping industry, the Shipping Act is a
comprehensive piece of legislation, consisting of 16 parts.

3s'lbid. at section 562.
'"lbid. at subsection 562.1 (l), as added by R.S.C. 1985, c. 6 (3" Supp.), S. 78.

discharge of pollutants, which are defuied rather broadly by the Act?"

However, the

intersectoral integration potential with the oil and gas industry is limited as subsection
655(2) stipulates that the pollution prevention provisions of Part X V do not apply to

discharges fiom ships involved in the drilling or production of oil or gas. Further
intersectoral integration is contemplated at section 702 of the Act, which establishes the
Ship-source Oil Pollution und.^" Under section 712, claims for loss of income arising

fiom ship-source oil pollution may be filed with respect to income fiom fishing and other
related activities. The Fund is financed by collecting a Ievy on shipments in bulk of
contributing oil,'" pursuant to subsection 7 16(1).

'"lbid. at subsection 656(1), as amended by R.S.C. 1985, c.6, (3" Supp.), S. 84. A
"pollutant" is defined by section 654 as:

(a) any substance that, if added to any waters, would degrade or alter or form part
of a process of degradation or alteration of those waters to an extent that is
detrimental to their use by man or by any animal, fish or plant that is usefiil to
man. and
(b) any water that contains a substance in such a quantity or concentration, or that
has been so treated, processed or changed, by heat or other means, fiom a naturai
state that it would, if added to any waters, degrade or alter or form part of a
process of degradation or alteratiori of the quality of those waters to an extent that
is detrimental to their use by man or by any animal, fish or plant that is usefùl to
man, and, without limiting the generality of the foregoing, includes crude oil, fuel
oil, heavy diesel oil, lubricating oil, any other persistent oil and any substance or
any substance of a class of substances that is prescribed for the purposes of this
Part to be a pollutant[.]

'''This fûnd was established in order to implement the International Convention
on the EstabIishment of an International Fund for Compensation for 0i1 Pollution
Darnage, 18 December 1971, 1110 U.N.T.S. 57, as am. by the Protocol, 19 November
1976, C.T.S. l989/46 p. 42.
386"Contributingoïl" is defined by the International Convention, ibid. as including
crude oil and fuel oil. This definition is reproduced in the Ship-source Oil Pollution Fund
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Other statutes that contemplate intersectord integration of the shipping industry incfude:
the Pilotage Act,lg7whereby marine protected areas could be deemed "compulsory
pilotage areas" where oniy a licensed pilot would be permitted to conduct the ship;)" and
the Navigable Waters Protection ActY3"which provides for an approval process by the
Minister of Transport with respect to any '%ork3" affecting navigation.

A consultative body, the Canadian Marine Advisory Council, representing parties having

an interest in shipping, navigation and m a ~ pollution,
e
may advise the Department of
Transport and the Canadian Coast G~ard.-'~l
However, the Council is a single-sectoral
initiative which does not integrate the interests of the other sectors of the marine area.

The integration relationships, or to be more accwate, the lack thereof. in the shipping
industry is very similar in Georges Bank and Hecate Strait.

Regulations, S.O.R./90-82, 18 January 1990, at p. 465.

jg81bid.at subsection 25(1).
389R.S.C.1985, c. N-22, subsection 5(l).
jgO~nder
section 3, ibid., a "work" includes: "(d) any structure, device or thing,
whether similar in character to anythlng referred to in the definition or not, that may
interfere with navigation."
39 1

Canadian Marine Advisory Council, website: ~htt~://www.tc.~c.ca/cmac
labout.h m > (date accessed: 7 July 1999).

Georges Bank
Although Georges Bank is traversed by oil tankers and cargo vessels en route to and fiom
Canadian and American ports, and one basic route skirts the northeast corner of the
Canadian ~ank,'~' no records are kept of the number of commercial ships travelling
through Georges Bank and no mandatory or recomrnended shipping routes have been

established in Canada's portion of the Bank.393On 25 June 1999, recognizing the serious
probIern of possible collisions between ships and the right whales that migrate through
Georges Bank, the National Oceanic and Atmospheric Administration, the lead coastal
zone management agency of the United States, launched a policy to force mariners to
. ~ ~ this reporting
report right whaie sightings to prevent collisions with ~ h i p s Under
system, commercial ships with gross tonnage of 300 tonnes or more must contact the
Amencan Coast Guard to report their position, speed, and course.395The Coast Guard
would then tell the ships if there are any whales in their area and how to avoid them if

39'See Hardie et al., supra note 243.
'9'Telephone I n t e ~ e w
with J. Cockbum, Marine Surveyor, Transport Canada
Marine Safety, Cornpliance and Enforcement Section, Dartmouth, Nova Scotia (16 July
1999).

394CanadianPress, "Declinhg right whales to get help" The Vancouver Sun (26
June 1999) A17. There are approximateIy 200 right whales feeding in the Gulf of Maine,
including the whole of Georges Bank, and an estimated 300 right whales left world-wide.
This reporting policy is in place for the ocean area off Cape Cod, in the Amencan
Georges Bank, and in a small region off Florida.
jp5"Shipping d e s " , supra note 244.
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n e ~ e s s a r y . ' ~At~ present, there are no reporting requirements prornulgated by Canadian
legislation or policy and there have been no regional or bilateral initiatives for the two
countries to share information with respect to right whale sightings.

Hecate Strait

There are a number of different commercial vessels which travel through Hecate Strait,
including: tug boats, tugs with oil barges, tugs with tows, passenger vessels, both British
Columbia and Alaska femes, chemicdgas tankers, and general cargo v e ~ s e l s . ~ ~ '
AIthough the federal Department of Transport maintains some records on the number of
vessels passïng through the Strait, there are no mandatory or recornrnended shipping
routes established in the St~-ait.~~'
As with Georges Bank,there are no reporting
requirements promulgated by Canadian legislation or policy and there have been no
regional or bilateral initiatives for the two countries to share information with respect to
sightings of endangered and threatened species in Hecate Strait.

Protection of Endangeied and Threatened Species and Their
Habitats

The protection of endangered and threatened species and their marine habitats is

396'6Shipping
mies", supra note 244.
397Correspondencewith Captain K. Tharma, Marine Surveyor, Transport Canada
Marine Safety, Cargo Services, Vancouver, Bntish Columbia (8 July 1999).
j9'~elephoneInterview and Correspondence with Captain K. Tharma, ibid.

addressed in the enabling statutes of a number of federal agencies. This legislative
overlap results in considerable duplication among different federal departments and some
uncertainty as to the roles of the various departments. The key federal agencies which are
mandated to provide for the protection of endangered and threatened species and their
marine habitats and which will be examined are: DFO, Environment Canada, and the
Department of Canadian Heritage (which has subsumed Parks Canada).

Under the provisions of the Oceans Act, DFO has the jurisdiction to designate a marine
protected area [hereinafier MPA] in Canada's intemal waters, the temtorial sea, and EEZ

for conservation purposes, including:
(a) the conservation and protection of commercial and non-commercial fishery
resources, including marine mammals, and their habitats;
(b) the conservation and protection of endangered or threatened marine species,
and their habitats;
(c) the conservation and protection of unique habitats;
(d) the conservation and protection of marine areas of high biodiversity or
biological productivity; and
(e) the conservation and protection of any other marine resource or habitat as is
necessary to fulfil the mandate of the Mini~ter?~
As MPAs may be designated for a wide range of reasons, the establishment of an MPA
necessarily affects the activities of different sectoral interests: such as fishing, shipping,
the control of land-based marine pollution, and oil and gas activities. From the provision

set out above, it also appears that there is a broad range of MPAs which may be

designated. On one end of the spectnun, paragraph 35(l)(a) provides for a regulated

399Subsection35(1) of the Oceans Act, supra note 25.
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MPA that allows certain economic or cultural activities to occur, such as commercial or
non-commercial fishing. At the other end of the spectnim are the absolutely no-take
MPAs, in which environmentai activities, such as species and habitat protection and the

maintainhg of biological diversity, are priontized, pusuant tc paragraphs 35(l)(b), (c),
and (d).

Like the lead role the Minister plays in the development and implementation of ICOM
plans,"* subsection 35(2) mandates the Minister to "lead and coordinate" the
developrnent and implementation of a national MPA system. Sirnilar to those general

ICOM provisions, there is no elaboration on the parameters with respect to the leading
and coordinating of the MPA strategy. hstead, in a separate policy document, DFO
outlines its general MPA strategy as follows:
1) Over the next few years, DFO, together with various partnering organizations
and stakeholders, will build an MPA program encompassing a network of
protected areas[;]
2) The MPA will evolve over tirne, adopting a learn-by-doing approach and will
be developed in close coordination with existing protection initiatives undertaken
by other organizations...[;]
3) The concept of partnering is a driving force in DFO's MPA program. ..[;]
4) Where possible, MPAs will be managed in the context of an overall Integrated
Management plan for the area.a'

'%ee the discussion on the Minister's obligation to lead and facilitate the
development and implementation of ICOM plans, at Chapter 3, cornmencing at p. 63.
"'Deparunent of Fisheries & Oceans, Marine Protected Areas under Canada's
Oceans Act (Ottawa: Minister of Public Works and Governrnent Services Canada, 1998),
no pagination. See also the Discussion Paper that preceded this policy: Department of
Fishenes and Oceans, An Approach to the Establishment and Managemenr of Marine
Protected Areas Under the Oceans Act A Discussion Paper (Ottawa: Department of
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This MPA policy allows for intersectoral, intergovemental, science-management, and

public-goveniment integration as it will consider nominations of areas for MPA
designation f?om "...local resource users, government agencies, industry, non-governent
organizations (NGOs), research institutions and private sector organi~ations."~~

Another federal department whose mandate includes the protection of endangered and

threatened species and their habitats is the Department of the Environment. Under the
provisions of the Canada WiIdZife

although the Govemor in Council has the formal

authority to designate Marine Wildlife Areas [hereinafter MWAs] in the Canadian EEZ to
protect marine wildlife and their habitats,-

it is the Canadian Wildlife Service

[hereinafter the CWS] of Environment Canada that is the main agency of the Canada
Wildlijé Act. The Act seems to emphasize the protection of migratory birds and their
and complements the provisions of the Migratory Birds Convention Act,

Fisheries and Oceans, 1997) bereinafter An Approach to the Establishment].

'O'Department of Fisheries and Oceans, An Approach to the Establishment, ibid,
at p. 16.

'03CanadaWildli/eAct, R.S.C. 1985, c. W-9, as am. by S C . 1994 c. 23, S. 8,
which added section 4.1 to establish MWAs out to 200 nm to protect marine wildlife and
their habitats.

'wIbid,see subsections 4.1(1) and (2) of the amended Act.
'051bid.at subsection 9(1), which allows the Govemor in Council to acquire lands
for the conservation of migratory birds.
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1994.* However, according to its legislated mandate, the CWS is to generally protect

"wildlife" which Uifludes "any non-domestic animal".407 In particular, the Govemor in

Council rnay make regulations with respect to purposes such as:
(a)
(b)
(c)

(d)

preservation of parks;
protection of flora;
protection of wild anirnals; [or]
management and regulation of fishing."

This implies that MWAs may allow for absolutely no-take areas as well as areas which

permit extraction activities, such as fishùig. Section 5 dlows for intergovernmentd
integration in canying out these protection duties as the Minister of the Environment may
enter into agreements with the provinces with respect to wildlife research, conservation
measures, and the administration of lands.

'WMigrat~ry
Bir& Act. 1991, S.C. 1994, c. 22. Subsection 12(1) allows the
Governor in Council to make regulations pursuant to, inter dia: "...(i) prescribing
protection areas for migratory birds and nests, and for the control and management of
those areas."
'07Canada WiZdIife Act, supra note 403, at section 2. See also: Department of
Fisheries and Oceans, An Approach to the Establishment, supra note 401, at p. 39:
In the Canada Wildlife Act, wildlife includes any animal, plant or 0 t h organism
belonging to a wild species and also the habitat of any wild animal, plant or other
organism. Owing to federal and international responsibilities for migratory birds,
the focus of protected areas has k e n primarily on migratory birds, although sites
are managed for the benefit of al1 wildlife occming in the area.

'08Subsection 7(1) of the Canada Wildlife Act, supra note 403.
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Finally, the third federal department to include the protection of endangered and
threatened species and their marine habitats in its mandate is Parks Canada, now under
the Department of Canadian Heritage. By amendment to its enabling statute, the

National Pa*

Act in 1988,-

Parks Canada has the jurisdiction to establish national

marine parks. Further policy changes by Parks Canada include changing references fiom
national marine parks to national marine conservation areas [hereinafter MCAS]?'
According to several Parks Canada policy document^,"^' the purpose of MCA designation
is to protect and conserve national marine areas of Canadian significance that are

4ag~ational
Parks Ac!, R.S.C. 1985, c. N-14, as am. in S.C. 1988, c. 48, at
subsection 1( 1), assented to 18 August 1988.
"OSee Department of Canadian Heritage, Guiding Principles and Operational
Poficies (Hull: Minister of Supply and Services Canada, 1994), which includes the
National Marine Conservation Areas Policy. At p. 45, the Policy explains that "[ais
proposed in these new policy statements, "national marine parks" are better classified as
"national marine conservation areas" Fereinafier Guiding Principles]. For a fidl
description of the National Marine Conservation Area Program developed under
Canadian Heritage, see: Parks Canada, Sea to Sea to Sea: Canada S National Marine
Conservation Systern Plan (Hull : Parks Canada, 1995).
'See Department of Canadian Heritage, Guiding Prinfiples, ibid. which outlines
the CO-operationnecessary for planning and managing MCAs between governments,
NGOs, aboriginal people and local communities. See also, Department of Canadian
Heritage (Parks Canada), Churting the Course Towards a Marine Conservation Areas
Act (Ottawa: Parks Canada, 1997) [hereinafter Charting the Course]. This was a
discussion paper circulated to over 3000 stakeholders nation-wide, including fishing and
shipping associations, the oil and gas and mining sectors, abonginal and environmental
groups and the academic community. The results of the public meetings held at the
request of stakeholders and the bnefs submitted are discussed in a subsequent document:
Department of Canadian Heritage (Parks Canada), Towards a Marine Conservaiion
Areas Act (Ottawa: Parks Canada, 1998) at pp. 2-3 and 5-6.
"

representative of the country's ocean environrnents and the Great L a k e ~ . " ~

The content of these Parks Canada policies has Iargely been subsurned by a new bill, Bill

C-48 An Act Respecting Marine Conservation Areas?" Under the Bill, the federal
Minister of Canadian Heritage is authorized to designate marine conservation areas
[hereinafier MCAsJ "for the purpose of protecting and c o n s e ~ n g
representative marine
areas and for the benefit, education and enjoyment of the people of Canada and the
world.""" Under the Bill, reserves for MCAs may be established when an MCA or a part
thereof is subject to a claim by aboriginai people that has been accepted for negotiation
b y the federal g~vernment?~

Bi11 C-48 allows for two zones of MPAs. In the first zone, the "ecologically sustainable
use of marine resources" is all~wed.~"The second zone "fully protect[s] special features
and fragile e ~ o s ~ s t e m s , implying
"~'
an absolutely no-take MCA. In both categories, there

'"See Department of Canadian Heritage, Guiding Princi'es, supra note 410, at p.
49, which indicates that under the national marine conservation areas system, Canada's
oceans and Great Lakes have been divided into 29 marine regions, "each of which
warrant[ingJ representation in the system of national marine conservation areas."
'"Bill C-48, supra note 2 14.
'"'Bill C-48, supra note 2 14, subsection 4(1).
' " ~ i l l C-48, supra note 2 14, subsection 4(2).
'"6Bill C-48, supra note 2 14, subsection 4(3).
"'Bill C-48, supra note 214, subsection 4(4).
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are general prohibitions on the exploration and exploitation of hydrocarbons, minerais,
aggregates or any other inorganic matter, and a qualified prohibition on dumping, except

as authorized by permit issued by a superintendent under the Bill or by the Ministers of
the Environment and of Canadian Hentage.J'8

As outiined above, there are three federai departments and, with the possible passing of

Bill C-48, potentiaily four legislative instruments involved in the establishment of
protected marine areas, and which are called three different names. Recognizing the
Iegislative redundancy and overlap between departments, Parks Canada has
acknowledged that the amenciments made to the National P a r h Act were interim
measures to establish MCAs, and will be repealed once Bill C-48 is e n a ~ t e d . " ~

4'8~i11
C-48, s u p note 2 14, section 13 and subsections l4(l) & (2).
'I9See the Department o f Canadian Heritage, Guiding Principles, supra note 4 10,
at pp- 48-49:

While arnendments were made to the National P a r k Act in 1988 to ailow for the
establishment of marine protected areas on an intenm basis, new legislation will
be required to better reflect the mandate and overail responsibility of the Minister
for the administration, control and coordinated management of national marine
conservation areas to ensure the protection of their associated marine ecosystems.
Also, Department of Canadian Heritage (Parks Canada), Charting the Course, supra note
41 1 , at p. 4:
Since the National P a r k Act and its regdations have been developed primarily to
manage or control land-based activities, facilities and infkastructure in national
parks, they are not well suited to administer national marine conservation areas,
especially those Iocated beyond Canada's territorial sea. If new marine
conservation area legislation is passed, provisions for the establishment of these
areas under the National P a r k Act would be repealed.
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Besides the particular focus of each department, there does not seem to be a discernible
difference among MPAs, WMAs and MCAs as each allows for rnanaged resource use
areas as well as the possibility of no-take areas. This approach of allowing a spectrum of

protected areas to be designated is considered an effective way of protecting the marine
environment for a variety of uses, such as fishingd2' Indeed, al1 three statutes provide for
fishing in designated areas. The Oceans Act and the Canada WiIdI$e Act explicitly
recognize that marine areas may be managed for the purposes of fish harvesting and Bill
C-48 does not explicitly prohibit bottom trawling in MC AS."^' Despite the fact that both

the Ocearzs Act and Bill C-48 are relatively new legislative instruments, al1 three statutes
reflect the historical tendency of the federal government to prioritize the fishing industry

over other ocean uses.'"2

This primacy of the fishing industry over other sea uses is being challenged by

environrnental groups. In particular, these groups are asking that Bill C-48 be amended

"'Sec T.S. Agardy, Marine ProtecfedAreas and Ocean Conservafion(Austin,
Texas: R.G. Landes Co. & Academic Press, 1997), at Chapter 6 and 7, who notes that
closed area designations and harvest refkgia to conserve fish stocks are at one end of the
spectrum, and coastal biosphere reserves, conserving the resources for multiple uses, are
at the other end. See also D.M. Johnston, "Vulnerable Coastal and Marine Areas: A
Frarnework for the Planning of Environmental Security Zones in the Ocean" (1 993) 24
Ocean Developrnent and International Law 63, who suggests that the LOSC contemplates
seven different kinds of designated areas and the documents of the UNCED provide for
five additional kinds of environmental zoning in the oceans.

'"' ~

e Oceans
e
Act, supra note 399, Canada WiIdIfe Act, supra note 408, and Bill
C-48, supra note 4 18.
4''

--See the discussion on the fisheries focus of Canadian oceans govemance at
Chapter 1, commencing at p. 1 and Chapter 3, commencing at p. 5 1.

to include a standard prohibition on bottom trawls in MCAS." Although a general
prohibition on bottom trawling in sensitive areas would be a step closer to ensuring
absolutely no-take MCAs, it is subrnitted that such a general prohibition rnay not be
necessary. In other words, bottom trawling or any other potentially harmfiil activity, may
be specifically prohibited in any protected marine area, designated under the Uceans Act,
the Canada Wildlî~eAct or Bi11 C-48. For example, under subsection 35(2), DFO must
coordinate with the affected provinces to establish MPAs to set out which activities must
be prohibited on a temporary or permanent basis, thereby allowing for specific

prohibitions not set out in the legislation."'

Besides the four federal statutes examined above, there are other federal policies which
allow for intergovemmental and intersectoral integration. These initiatives include: the

National Accord for the Protection of Species at Risk in Canada of October 2, 1996,425

%ee S. Hume, "Scraping bottom: Legislation designed to protect Canada's
teeming underwater ecosystems will allow bottom trawling and dragging - what some
scientists describe as the submarine equivalent of clearcut logging" The Vancouver Sun
(20 March 1999) H l , who writes that environmental groups are concemed that bottom
trawling is responsible for by-catches of unwanted species, which are discarded, and for
destroying habitats of other sealife. See also the concerns of S. Jessen of the Canadian
Parks and Wildemess Society, who identifies bottom trawling as an activity which should
be prohibited in the article, "We cannot afTord to wait to save our seas" The Vancouver
Sun (8 June 1999) A15
""See Depamnent of Fisheries and Oceans, An Approach fo the Establishment,
supra note 40 1, at p. 9.

"'The Accord calls for intergovernmental integration between federal, provincial
and territorial governrnents. It comrnits governments to complementary legislation and
progrms to ensure that endangered species are protected throughout Canada and
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and the Committee on the Status of Endangered Wildlife in Canada, created in 1978 by
the FederaVProvinciaVTerritorial Wildlife C~nference.'~~
However, these are rather weak
agreements and bodies, which do not trigger legally binding obligations for the various
governrnents. They will remain ineffectual until the federal government enacts
comprehensive legislation, that sets out a conservation and protection régime, capable of
coordinating the various provincial species at risk legislation and policies?'

establishes a Council of Ministers to provide direction, report on progress and resolve
e.
disputes. See Environrnent Canada:online ~htti,://tt'ttw.ec.~c.ca/cws~scf/es/endan
h t m b (date accessed: 23 April 1999) [hereinafter National Accord].
4'6Environrnent Canada, online: <h~://wwl.ec.gc.ca/-cws/
endanrzered/uassess.htm> (date accessed: 23 April 1999)Fereinafter COSEMC].
Composed of wildlife experts fiom goveniment agencies, conservation non-goverment
organizations and independent experts COSEWC subrnits informal recommendations
and reports to the Canadian Wildlife Directors' Committee with respect to the status of
endangered species. Currently, no legal consequences are triggered when COSEWIC
detemines that a species, including fish and marine mammals, is at risk.

'%.L. Waters, "Non-consumptive Utilisation of Marine Mammals in Canada:
International and National Regulation" in VanderZwaag, Canudian Ocean Law,supra
note 125, 141, writing in 1982, remarks that:
Canada is far behind other countries such as the U.S-, Austrdia, New Zealand and
the Seychelles which already have existing legislation for the comprehensive
conservation and protection of marine mammals. The U.S. has adopted the most
comprehensive legislation affecting marine mamrnals and this should be
considered by countries such as Canada when drafting new marine mammal
legislation.(p. 158)
See also A. McIlroy, "Endangered-species proposal outlined The Globe and Mail (26
August 1999) A2, who reports that in a proposal to enact legislation to protect species at
risk, the federal Minister of the Environment has suggested the possibility of using
criminal sanctions to protect endangered species and their habitats.

Georges Bank
Georges Bank is a unique marine area as it is used as a feeding ground and migratory
corridor for more than two dozen whale and at least four seal species; a breeding ground
for an abundance of seabirds; and is the site of sensitive benthos such as deep sea
corals.'"' Although the Bank was given the designation of "critical habitat" by DFO in
the 1 9 8 0 ~ : there
~ ~ have been no regional or federal integration efforts to designate it as

either an MPA, an MW& or an MCA.

There are four provincial statutes which may be relevant to the designation of an MPA,
MWA, or MCA in the waters of Georges Bank. First, the Endangered Species Act)"

provides for the protection, designation, recovery, and other relevant aspects of
conservation of species at risk in the province, including habitat pr~tection."~'It is
uncertain whether species at risk in the offshore of the province are similarly covered
under the Act. Even though the statute expresses a commitrnent to a national cooperative
approach for conservation, as agreed to in the National Accord for Protection of Species
at Risk in Canada, this is a very vague cornmitment as the National Accord only outlines

428GBRPReport, supra note 33, at pp. 22 and 24.
4 2 9 G ~ RReport,
P
supra note 33, at p. 24.
'"O

~ n d a n ~ e r Species
ed
Act, supra note 2 16.

43'

Endargered Species Act, supra note 2 16, at subsection 2(1).
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very general coordination p o ~ s i b i l i t i e s .Secondly,
~~~
the Special Places Protection Act,"'

protects ecological sites which are part of Nova Scotia's natural hi~tory.'~' But its
application to the offshore is also uncertain as it seems to deaI predominantly with
ecological sites on land."5 Another statute, the Wiiderness Areas Protection Act:36 may
be relevant as its purposes including: the maintaining and restonng of the integrity of

natural process and biodiversity and protecting representative exarnples of natural
e c o ~ y s t e r n s ?But
~ ~ it rnay be limited to land areas as the Act defines a wildemess area as
"an area of land designated as a wildemess area pursuant to this Act.""g Finally, the
Wildlife Act,"39allows for the integration of appropnate measures for the protection of

wildlife, which the Act defines as "any species of vertebrate which is wild by nature ...4 4 0
It seems to apply to the offshore as a "wildlife habitat", is defmed as "any water or land

'"Endangered Species Act, supra note 2 16, at paragraph 2(l)(c) and Department
of Environment, National Accord, supra note 425.

'j41bid.at subsection 2(b).
"'lbid. at subsection 14(1), which allows the Minister of Edÿcation, with approval
of the Governor in Council, to designate any Crown or private land, with consent,
including land covered with water, as a special place warranting provincial protection.

'j6S.N.S. 1998, C. 27, received Royal Assent on 3 December 1998.
'î71bid at paragraphs 2(a) and (b).

'381bid.at paragraph 3(m).

'401bid.at paragraph 3(l )(ba).

where wildlife may be found,'*'

and section 1 1 allows the Minister of the Environment

to enter into agreements with federal, international and municipal groups. As mentioned

in the section above, there is no comprehensive federal statute which may coordinate the
sundry provincial statutes with respect to the protection of marine species. Therefore, the

protection of marine species and their habitats in jurïsdictionally complex areas such as
the offshore area of Georges Bank remains a fiagmented legistative endeavour.

Recently, there has been a growing interest in protecting the marine species of Georges

Bank by designating areas of the Bank as MPAs. For example, in 1995, biologists
iMcGarvey and Willison recommended that an MPA of 5 km on each side of the
maritime boundary delimitation be designated and managed jointly with the United
S t a t e ~ . ~However,
'
the choice of location by the authors is based more on concems with

respect to fisherîes management rather than the protection of endangered and threatened

marine species and their habitatsu3 Also, more recently, the GBRP has recornmended

""fbid.

at paragraph 3( 1)(bb).

""R. McGarvey & J.H.M. Willison, "Rationale for a Marine Protected Area dong
the International Boundary between U.S. and Canadian Waters in the Gulf of Maine" in
N.L. Shackell & J.H.M. Willison, Marine Protecîed Areas and Susfainable Fisheries,
Proceedings of the Symposium on Marine Protected Areas and Sustainable Fisheries
conducted as the Second International Conference on Science and the Management of
Protected Areas, held at Dalhousie University (WoIfiille, NS: Science and Management
of Protected Areas Association, 1995) 74, at p. 74.
U31bid.The authors write that such a marine reserve would serve the following
four purposes:
(1)

to preserve marine, mainly benthic biodiversity in these bioticaily nch
coastal habitats in a small but long zone of untrawled bottom;

that along with the continuation of the moratorium on oil and gas activities, "Georges

Bank,or portions of it, could be a candidate area for Marine Protected Area s t a t ~ s . "In~
deciding whether Georges Bank should receive MPA designation, the various
govemental agencies could follow the recent intersectoral and intergovemmental
consultative process undertaken in the Sable Gully MPA designation, in the offshore of
Eastern Nova S ~ o t i a . ~ '

Hecate Strait

There have been a number of intergovemmental integration initiatives with respect to the

protection of endangered and threatened species and their habitats in Hecate Strait. These
initiatives originate f?om the efforts of environmental groups to protect the fiagile
ecosystems of the Queen Charlotte archipelago. In July 1987, in response to public
protests against logging in the southem island of South Moresby of the Queen Charlotte
Islands, Ottawa and Victoria signed the South Moresby Memorandum of

(2)

(3)

(4)

to enhance important benthic fisheries, notably scallops, by leaving a
subpopulation to grow to advanced adult ages...;
to provide a buffer zone to reduce encroachment of scallopers and trawlers
from one nation into the waters of the other, and to facilitate enforcement
against these temtonal violations; and
to provide untrawled bottom for benthic ecological study.

U 4 ~Report,
~ ~ supra
P note 33, at p. 57.
%ee the development of the Sable Gully Conservation Strategy, which included
the participation of Parks Canada, DFO, Environment Canada (Canadian Wildlife
Service), the Joint Public Review Panel for the Sable Offshore Energy Project, the Sable
Offshore Energy Inc., and the Canada-Nova Scotia Offshore Petroleurn Board, described
at p. ii of Department of Fisheries and Oceans, The Sable Gully Conservation Strategy
(Dartmouth: Department of Fisheries & Oceans, 1998).

Understanding,& which led to the signing of the 1988 Memorandum of Agreement on
South M ~ r e s b y . ~The
' South Moresby Agreement was not operationalized until January
1993, when Ottawa and the Council of the Haida Nation signed the Gwaii Haanas

AgreementTu' committing to the protection of the Gwaii Haanas through cooperative
management procedures. Pursuant to section 3.3 of the Gwaii Haanas Agreement, the
parties agree that the area will be a qualified no-take reserve:

...there will be no extraction or harvesting by anyone of the resources of the lands
and non-tidal waters of the Archipelago for or in support of commercial
enterprise, except for the trapping of fur-bearing animals or the cutting by Haida
of selected trees for ceremonid purposes or for artistic purposes intended for
public display [see section 6.1 for list of pennitted Haida cuiturai activities and
sustainable, traditional renewable harvesting activities].
Overseeing the execution of the Agreement is the Archipelago Management Board, to be
composed of equal representation by the federal and Haida govemmentsu9 and which is
to collaborate with the public and other sectoral departments or agencies of the parties.'50

"6Government of Canada and the Province of British Columbia, South Moresby
Memorandum of Understanding, July 1987.
U7Governmentof Canada and the Province of British Columbia, Memorandum of
Agreement on South Moresby, July 1988 Fereinafter the South Moresby Agreement].
a"8Governmentof Canada and the Council of the Haida Nation, Gwaii Haanas
Agreement, January 1993. At section 2.2, the lands and waters in the Gwaii Haanas areas
of Haida Gwaii are designated by the Council of the Haida Nation designates as a Haida
Heritage Site. At section 2.3, certain lands and non-tidal waters in the South Moresby
area of the Queen Charlotte Islands are designated by Ottawa as a reserve for a National
Park of Canada, pursuant to the National Purh Act, supra note 409. At section 2.5, the
terms "Queen Charlotte Islands" or the "Haida Gwaii" are used interchangeably in the
Agreement to designate the Queen Charlotte archipelago.
JJ91bid.at section 4.4.
JSOIbid.
at paragraphs 4.3(a) and (d).

The South Moresby Agreement provides for the designation of a National Park Resewe
on the island known as the Gwaii Haanas National Park Reserve and Haida Heritage Site
in 1993 and for the protection of the area's marine waters at a later date.JS' The
designation of the National Park Reserve as a unique cultural and ecological area is
consistent with UNESCO's earlier designation of the village of Ginstints, on the
southeast side of the National Park Reserve, as a World Heritage Site.'"'

The development of the marine component of the Gwaii Haanas National Park Reserve

has been a slower process. It was only in 1997, four years afier the Gwaii Haanas
Agreement was signed, that the petroleurn rights covering approximately hatf of the
seafioor of the proposed conservation area were transferred to the government of Canada
in 1997.J53 In 1998, Ottawa announced its intention to declare the 3,050 km2marine area

around the Gwaii Haanas National Park Reserve as an MCA [see Appendix G for a map
of the Gwaii Haanas National Park Re~erve]."~"
However, despite this announcement and

'*'Sec Appendix G for map of the Gwaii Haanas National Park Reserve and Haida
Heritage Site. The area will have "Reserve" status until ownership issues are resolved
between the Governrnents of Canada, British Columbia and the Haida Nation. See Gwaii
Haanas National Park Reserve and Haida Heritage Site, Gwaii Haanas Coastlines
Community Newsletter, Spnng 1998, at p. 1.
'"See Discussion on Ninstints earlier in the Chapter, comrnencing at p. 92.
'53Departmentof Canadian Heritage, Towards a Marine Conservation Areas Act.
supra note 4 1 1, at p. 7.
'"See Hume, supra note 423. This announcement adds a marine component to

the national park established on the Gwaii Haanas Archipelago, pursuant to the
amendment to the lVational Parks Act, S.C. 1992, c. 23, s.1, adding section 8.5 and

despite the joint release of a discussion paper by Ottawa and Victoria setting out the

various parties to be integrated in the designation of MPAs,"' no plan has been
articulated as to when such a designation wilt occur nor as to what types of activities Hill
be prohibited in the Gwaii Haanas MCA.JS6

There are two provincial statutes wtrich may be of limited appiication to the designation
of an MCA in Hecate Strait. First, the Ecdogical Reserve Act,.'" allows the provincial

government to conserve Crown land for ecological pur pose^.^^^ Secondly, the WiZdZfe
.4n.is9
may apply, as the Minister of the Environment may enter into an agreement with

any person, association or body in the protection of wildlife, including raptors, threatened
species, endangered species, game or other species of vertebrates and, for the purposes of

certain sections, fish?

This second Act seems of limited application to the protection of

Schedule VI to the Act. See also Parks Canada's description of the area as a national
MCA at Parks Canada, oniine: <htt~://~arkscanada.pch.~c~ca/nrnca/nm~
e.htrn> (date
accessed: 28 July 1999).

J55Goveniments
of Canada and British Columbia, Marine ProrecfedAreas A
Sti-aie0for Canada's Pacific Coast Discussion Paper, August 1998.
'%ee J . Geddes, "Water Worlds" (26 July 1999) Macleuns 25, where the author
writes at p. 25 : "But since then 119981, detailed work has not even begun on specific
pIans for protecting these unique Pacific Ocean sites..."

4581bidat section 2.

'"Ibid at paragraph 3(b).

marine species of Hecate Strait as both the "wildlife management area" and the "wildlife

management sanctuary" refer to land-specific sites."

These provincial statutes do not

seem to directly apply in the offshore, and therefore, are of limited utility to the protection
of endangered and threatened species and their habitats in Hecate Strait. Such protection

will remain in suspension until the area is ofticially designated as an MCA or until

comprehensive federal legislation is passed to protect species at nsk.

Control of Land-based Marine Pollution
In recognition of the fact that approximately 80% of marine pollution originates fiom
land-based activities, and in order to meet its obligations under the international GPA,'b2
the federal govemment has recently initiated multidimensional integration initiatives in
developing its draft NPA."63In the cirafi, Canada has committed to a 6-part national
s t r a t e d u to address land-based marine pollution. As joint lead agencies for the NPA,

J6%id. at subsection l(1).
46'Supranote 132.

J 6 ' ~ h Draft
e
NPA, supra note 21 5, was released in draft form on 26 March 1999.
In a telephone interview with Dr. J. Arbour, Strategic Planning Office, Environmental
Protection Branch o f Environment Canada (7 April 1999) Dr. Arbour explained that the
Draft NPA would undergo a 60-day public review consisting of consultations and joint
work planning sessions to be held nation-wide until early June 1999 with the release of
the NPA targetted for the fa11 of 1999.

'&Dr& NPA, supra note 215. The six-step methodology includes: identieing
and assessing pollution and physical alteration/destruction problems; establishing
priorities for action; setting management objectives for priority problems; identiQing,
evaluating and selecting strategies and measures, including management approaches;
developing criteria for evaluating the effectiveness of strategies and measures; and
ensuring adequate program support elements (legislation or innovative financial

Environment Canada and DFO have committed to combatting land-based marine
pollution based on existing infiastructures and resources."'

At the very basis of the NPA

is the cultivation of different integration relationships. For exarnple, the draft was
developed with the participation and collaboration of different levels of govemrnent,

including: federal, provincial and territorial; and with different stakeholders, including:
Aboriginal peoples, environmental groups, industry, academics, comrnunities and the
general public.'& Like the OMS and the ICOM plans to be developed by DFO under the
Oceans

it is to be based on the principles of sustainable development, integrated

management and the precautionary a p p r ~ a c h . ~

Its goal is to focus on domestic regional implementation of integrated management

system under the umbrella of the NPA.J69In its first ciraft, the NPA is still a very general

arrangements).
465~
p.t3 of the Draft NPA, supra note 2 15, the M A :

...will be based on existing commitrnents under existing laws and policies to
prevent and control pollution and protect habitats. Also responsive to emerging
policies, priorities and initiatives, the NPA will be based on existing resources and
an approach of increasing cost-effectiveness, efficiency and cooperation arnong
existing policies, programmes, resources and legislation.
466NPA,supra note 2 15, at p. 1.
467Seethe discussion in Chapter 3, commencing at p. 69.
4 6 g ~ r aNPA,
ft
supra note 2 1 5, at p. 3.
469Chapter7 - Atlantic Region of the Draft NPA, supra note 2 15, identifies a set of
pnority pollution initiatives formulated and to be undertaken by the four Atlantic
provinces.

and aspirational document, which discusses the broad objectives of an integrated

approach to addressing land-based marine pollution?70 As the draf€NPA has only been
released for public consultation in the last few months, it remains to be seen whether its
implementation will lead to meaningful integration of the existing sectors and interests in
order to address land-based marine pollution.

Another recent federal initiative airned at controlling land-based pollution is found in the
recently passed Bill C-32, or the Canadian Environmental Protection Act, 1999, which
has yet to come into force."'

Under Part W of CEPA. 1999, the federal Minister of the

Environment has committed to the protection f?om land-based sources of pollution.
Unlike the earlier CEPA," which did not emphasize pollution prevention, and was rarely
i n ~ o k e d : ~CEPA,
~
1999 seeks to prevent pollution using ICOM pnnciples such as

4 7 0 p.
~ t1 of the Draft NPA, supra note 2 15, these goals are to:
-proteet human health;
-reduce the degradation of the marine environment;
-remediate damaged areas;
-promote the conservation and sustainable use of marine resources; and
-maintain the productive capacity and biodiversity of the marine environment.
' 7 1 C ~ P1999,
~ , supra note 2 14.

'"R.S.C. 1985, c.16 (41hSupp.).
4 7 3 ~ eVanderZwaag,
e
Canada and Marine, supra note 74, at p. 320. Also, as noted
in M. L. McConneil & E.C. Gerlock, Environmental Spills Emergency Reporting, Cleanzcp and Liabihy (Scarborough, ON: Carswell, 1993, updated 1998), at p. 1-5:
Despite its seemingly broad aims, the Act has rarely been invoked in key areas.
Since its inception surprisingly few prosecutions have k e n initiated under the
provisions of the Canadian Environmental Protection Act.

multidimensional integration4" and the precautionary a p p r ~ a c h . ' ~It~is noted, however,
that the Minister's powers to compel a person or organization to submit pollution
prevention plans, under Part N of the Bill are lirnited to pollution pertaining to the Toxic
Substances set out in Schedule 1, international air pollution, and international water
pollution.J76 It is too early to assess the Bill's contribution to the control of land-based
marine pollution as it has only passed Third Reading in June 19991" However, it seems
safe to Say that if the Bill does come into force, it has the potential to allow for more

comprehensive and integrated measures to be taken than the previous Act.

Georges Bank
Chapter 7 of the NPA, "Atlantic Region," identifies persistent organic pollutants
[hereinafter POPs], chemical toxins and domoic acid as contaminant problems for the
area including Georges Bank,assessing them to have a medium pnority for action.i78

The integrated strategies to address these pollutants include: the monitoring o f indicator

' 7 ' C ~ P ~1999,
.
supra note 2 14, at subsection 6(1) and section 121, which provide
for intergovemental and public-government integration.

'"'CEPA.1999, supra note 2 14, at paragraph 2(1)(a), which sets the precautionary
principle out as an administrative duty under the Act.
" 6 C E P ~1999,
,
supra note 2 14, at subsections 56(1), 166(1) and 176(1).
J77Thereare concems that CEPA, 1999 will not come into force as it has
opponents from environmental groups, which are saying that it is too "watered down" and
from chemical and steel industries, which have lobbied for weaker amendrnents. See A.
Mcilroy , "Anderson willing to back away fiom environmentai legislation" The Globe and
Mail (26 August 1999) AS.
'"Drafi NPA,supra note 2 15, at ~ p . 7 9 ~ 9 1 - 9 2 .
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species to assess the long-tenn impacts of POPs on populations; encouraging better
management practices in agricultural and aquaculture production; and encouraging
. ~ this
~~
industries to switch to better management practices on al1 govemmental l e ~ e l s AS
Chapter is still in draft form, it has not set any specific goals or timelines for achieving
them yet.

The Atlantic Chapter mentions the importance of the regional/bilateral integration
pursuant to the pilot project in the Gulf of Maine, including Georges Bank, chosen by the
Commission for Environmental C o - o p e r a t i ~ nas~one
~ ~ of two subregional coastal areas in
North Amerka to implement the GPA?

Despite the obvious possibilities for integration

behveen the Atlantic Chapter of the Drafi NPA and the Gulf of Maine GPA pilot project,
there are no formal linkages between the two programs. For exarnple, under the section
of "Next Steps" in the Atlantic Chapter of the Drafi NPA, the Chapter simply States that it

will "promote" the priority issues and 16 strategies to address those issues identified by

the pilot project."'

However, there is no elaboration on how it would integrate those

strategies with its own plans.

479DraftNPA, supro note 2 15, at pp. 94-95.
' 8 0 ~ h CEC
e
chose the Gulf of Maine as a pilot project in 1996 as it observed that
there was already a considerable amount of public sector and scientific cooperation in the
area, including the efforts of the Gulf of Maine Council on the Marine Environment and
the Regional Association for Research on the Gulf of Maine. See Pederson &
VanderZwaag, supra note 239, at p. 1.
'"~raftNPA, supra note 215, at p. 77.

'"Drafi NPA, supra note 2 15, at p. 96.
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Leading the Gulf o f Maine pilot project is the GPA Coalition for the Gulf of Maine
[hereinafter GPAC], an ad hoc cornmittee dedicated to the regional integrated
implementation of the GPA. It consists of members h m the provinces of Nova Scotia
and New Brunswick, and the States of Maine, New Hampshire and Massachusetts,

representing various levels of governrnent, including: federal and state/provincial
governments and a variety of stakeholders, such as: NGOs, the academic and private
sectors, First Nations of Canada and Native American tribal g r o ~ p s . ' ~ ~

These groups have participated in a number of planning and development workshops. In
1996, the Regional Workshop for the Implementation of the GPA at Durham, New

Hampshire in 1996, allowed participants to compare the status of existing management
arrangements with the GPA suggested actions, and to make specific recommendations for
GPA implementation.'" Once the five-stage GPAC Action Plan was f o r ~ n e d another
~'~
Workshop was held in Saint John, for the GPAC to participate in priority setting,

Is3seeCEC o n h e : ~h~p://www.cec.ore/state~a~/ActiP~an.htm
(date accessed:
12 August 1999), User Name: gul f; Password: trends, at p. 1.

'"~ee p. 3 of the Terms of Reference for the Ad hoc Committee to address the
GPA for the Gulf of Maine, 1997, fiom the CEC homepage, ibid
4gsSee1998 GPAC Action Plan, CEC homepage, ibid, at p. 2. The Action Plan

consists of the following five stages: strategic assessrnent of pollutants and habitats in the
Gulf of Maine; establishment of pnority pollutants and critical habitats; identification of
management objectives for priority probiems; identification, evaiuation and selection of
strategies and measures, including management approaches; and adoption of criteria for
evaluating the effectiveness of proposed strategies and programs.
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pursuant to stage 2 of the GPAC Action Plan.486 To date, despite the number of meetings
and workshops held to discuss the Action Plan, these have not resulted in the

implernentation of any ongoing intergovermnental management initiatives. As the last
three stages of the GPAC Action Plan have yet to be fully developed, it remains to be
seen whether the CEC pilot project in the Gulf of Maine will succeed in implementing the
GPA in an integrated manner.

Hecate Strait
Chapter 4 of the NPA ,"Pacific Region," identifies the southwest coast of the mainland
and the southeast coast of Vancouver Island, areas well south of Hecate Strait, as those

most affected by land-based marine pollution on the west coast. However, it sets out a

plan for the entire Canadian Pacific coastline, including Hecate Strait, as "...there are
opportunities to protect the marine environment fiom land-based activities al1 along the

c o a ~ t . " "Of
~ ~c h e f concem to Hecate Strait are the land-based pollutants such as
persistent organic pollutants and heavy metals, which are assessed as hi& priority
The integrated strategies to address these pollutants include: encouraging
industries to switch to better management practices and developing source controls to

%EC, Workshop # I Protecting the Gulf of Maine from Land-based Activities,
supra note 257, held in Saint John, NB in 1998.

I s 7 ~ r a fNPA,
t
supra note 21 5 , at p. 25.
18'Draft NPA, supra note 2 1 5, at pp. 27-28 and 32.

eliminate POPs on al1 govemmental l e v e l ~ ? ~

As with the Atlantic Region, multidimensional integration has played an important role in

the planning and development phase of the Pacific Chapter of the NPA. However, unlike
the regional cooperation evidenced in Georges Bank, to date, there has been no regional
effort initiated between British Columbia and the state of Alaska with respect to their
shared waters.

Oil and Gas
The oil and gas industry is regulated by a considerabte nurnber of federal statutes, some

of which provide for limited intersectoral integration. Once oil and gas activities are

permitted in a marine area, two pieces of federal environmental legislation would be
triggered to assess their general effect on the environment. First, the Canadian
Environmental Assessment Ad9'' stipulates at subsections 5(l )c) and (2) that the

environmental assessrnent review process applies to the granting of interests or leasing of
federal lands, including offshore ~aters.'~'Secondly, CEPA'92 allows guidelines to be

deveioped for seismic procedures and drilling near marine wildlife areasd9) Once Bill C -

-

--

-

--

-

'89DraftNPA, supra note 21 5 , at pp. 94-95.
'90Supra note 224, Pereinafter C W ] .
'9'CEAA, supra note 224, see subsection 2(1) for definition of federal lands.
'"CEPA, supra note 472.
supra note 472, at section 8.
'93CEP~,

32, or CEPA, 1999, cornes into effect, oil and gas interest owners would be subject to
those more comprehensive provisions, which allow, for example, the Minister of the
Environrnent to set guidelines and codes of practice!M

However, both CEPA and Bill

C-32 fail to address pollution fiom oil and gas activities in a comprehensive manner as
their ocean dumping prohibitions do not apply to discharges derived fiom oil and gas

Besides the relevant statutes discussed with respect to the other four sectors:%

there are

three statutes specifically regulating the oil and gas indusîry which allow for intersectord

i nteçration. Under the Canada Petroleum Resources

the Govemor in Council may

prevent any petroleum interest owner from "comrnencing or continuing any work or

activity on the fkontier lands" in the case of "an environmental or social problem of a
serious nature.'""

This provision appears to apply to only to emergencies as there is no

continuous pian to protect the environment and to pre-empt risk. The Oil and Gas

'"CEPA. 1999, supra note 2 14. See for exarnple, Part 1 - which provides for the
formation of the National Advisory Committee, consisting of various governrnents and
aboriginal groups, to assist the Minister of the Environrnent to establish objectives and
guidelines.
4 9 5 ~ ~ Psupra
A , note 472, at section 66 and CEPA. 1999, supra note 2 14, at
paragraph 122(l)(j).

'96See for example, Fisheries Act, supra note 322, at subsections 37(1) and (2);
Navigable Waters Protection Act, supra note 389, at subsection 5(1); and Pilorage Act,
supra note 387, at subsection 25(1).

498/bid.,
at paragraph 12(1)(b).

Operations

provides for the carrying out of environmental programs related to oil

and gas. Subsection 14(1) of the Act allows the Governor in Council to p a s regulations

for safety and environmental protection for al1 phases of oil and gas development, and to
prohibit the introduction of substances into the environment. Lastly, the National Energy
Board AcfIWallows the National Energy Board to make regulations with respect to

pipeline construction in order to protect the environment.

Georges Bank
Despite the Supreme Court of Canada's decisions which recognized federal jurisdiction
over the off~hore,'~'
the federa! and Nova Scotia goveniments negotiated and signed the
Canada-Nova Scotia Offshore Petroleum Resources Accord in 1986, thus formalizing
intergovemental integration in the off~hore.'~'This Accord was later subsumed by the
Cunada-Nova Scotia Accord Implementation AC^,*'^ in which section 9 established the
joint regulatory Canada-Nova Scotia Offshore Petroleum Board [hereinafier the
CNSOPB].

""R.S.C. 1985, c. 0-7.,re-en, S C . 1992, c. 35, replacing the Oil and Gas
Production and Conservation Act.
SWR.S.C.1985, c.N-7, at subsection 48(2).
50'SeeRe Oflshore Mineral Rights of British Columbia, supra note 168, and Re
f he Continental Shelf Offshore Newfoundland, supra note 1 83.
502C-~SORA(i)~,
supra note 33, at section 2.
'"C-NSORA(~)A, supra note 33.
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The CNSOPB fidfills a number of roles in regulating oil and gas activities in the offshore.
The Mission Statement of the CNSOPB includes providing for safety, management
(economic recovery and waste avoidance), giving Nova Scotia first priority in offshore
petro leum proposals, information collection and dissemination, as wel1 as environmental
protecti~n.'~Although a number of provincial statutes regulate oil and gas acti~ities;~'
it is only the C-hrSA(L4) which makes explicit reference to intergovemmental integration

between Ottawa and Halifax.

The CNSOPB engages in broad-scope sectoral planning'w regularly as it meets with two

jNOnline: Canadian Nova Scotian Offshore Petroleum Board
<http://205.150.149.160/index.html>(date accessed: 23 March 1999). The CNSOPB's
environmental assessment process starts at the Calls for Bids stage. At this stage, a
strategic or broad environmental assessment is conducted which identifies or
environrnental concerns which must be addressed before any further activities are
authorized. The Board also uses class screenings, which are more in-depth environmentai
assessments, usually jointly funded by petroleum companies. Subsequent project-specific
proposais must undergo environmental assessment to capture unique site-specific
considerations. Authorization requests m u t include an environrnental assessment,
Environmental Protection Plan and spi11 contingency plan. Then, the Board conducts its
own independent environmental assessment.
505

See: the Energy & Minera! Resources Conservation Act, R.S.N.S. 1 989, c. 147,
regulates the conservation of energy and mineral resources , including the seabed;
Perroleitm Resources Acr, R.S.N.S. 1989, c. 342, provides procedures for granting of
rights in petroleurn resources, including the seabed; and the Pipeline Act, R.S.N.S. 1989
c. 345, dealing with the construction, operation, and management of petroleum pipelines,
including the seabed. See also E.C. Foley, 'Nova Scotia's Case for Coastd and Offshore
Resources" (198 1) 13 Ottawa Law Review 28 1, for fürther discussion on the complexity
of overlappingjurisdictions in the offshore.
506Sorensen& McCreary, supra note 32 1, at p. 57, explain that broad-scope
sectoral planning allows a sector's regulatory agency to widen its focus "...to assess the
full range of impacts associated with its projects."

ud hoc cornmittees: the Environmental Advisory Committee and the Fisheries Advisory

Committee a few times a ~ear.~O'These cornmittees consist of representatives of the

pub1ic, industry, fisheries and environrnental non-governmental g r o ~ p s More
.~~~
intersectoral integration is planned as the CNSOPB is to sign Memoranda of
Understanding with Environment Canada and DFO for integrated management planning
under the Oceans Act?Og

However, these broad-scope sectoral plans are not a substitute for an on-going ICOM
process. As environmental protection is only one role which the CNSOPB fulfills
pursuant to its broad mandate, its environmental impact assessrnent process may be
somewhat limited.siO Furthemore, many of the Board's environrnental policies and
standards, some of which are derived fiom other sectoral departments, are non-

'
enf~rceable.~'
507TheBoard met jointly \nth the two Committees three times in 1997. See
Canada-Nova Scotia Offshore Petroleum Board, Annual Report, 1997-1998 (Halifax:
CNSOPB, 1998) at p. 14 [hereinajierAnnual ReporrJ.
508ibidThe Report indicates at p. 14 that three new members joined the
Environmental Advisory Cornmittee in 1997: the World Wildlife Fund, the Ecology
Action Centre. and the Netukulimkewe'l Commission.
509

See Environment Canada, Environment Canada S Submissions to the Georges
Bank Review Panel (January 1 999) at p. 4 and section 46 of the CNSOPA(I)A supra note
33.
section 44 of CNSOPA(I)A supra note 3 3 , public reviews are required at the
Board's discretion.
"OA~

5"See for example, the Board's non-enforceable policy on the discharge of low
toxicity oiI based mud on drill cuttings, CNSOPB, Annual Report, supra note 507, at p.

At the time the Georges Bank moratorium was called in 1988, there were concems that

being a regulatov body, the CNSOPB could not adequately assess the intersectord risks
posed to other users of the Bank, notably, the fisheries ind~stry."~Apparently, the

federal and provincial Ministers shared the same concern since they created the Georges
Bank Review Panel to examine the environmentai and socio-economic impacts of oii and
gas ~ i r i i l i n g .Although
~~~
it is a step towards intergovemental and intersectord

integration, the GBRP process is essentially a bi-sectoral, reactive, integration process
behveen the fisheries and the oil and gas ind~stry.~"
The GBRP filed its report with the
federal and provincial governrnents in late June 1999, recommending that the 1988

14 and the recommended standards derived from Environment Canada, Environmental
Code of Practice for Treatmenf and Disposal of Waste Dischargesfiom Oflshore Oil and
Gus Operations, Report EPS 1PN/2 (January 1990).

'"Sec for example, NOWGS 2000, News Release (17 March 1999), at p. 2, where
the lobby group for the fishing industry writes that:

NORiGS 2000 is concerned with some recently expressed views that the
regdatory process in place in Nova Scotia is al1 that is needed to protect both the
environment and the fishing community. But as NORIGS 2000 has pointed out.
the regulators (principally the CNSOPB) essentially facilitate offshore oil and gas
development and do not judge whether development per se is desirable.
513Contra:the position of the Offshore Technologies Association of Nova Scotia
[OTANS]. According to OTANS, the CNSOPB continually monitors offshore projects
and has the power to delay or shut down a project, and therefore, it "...ensure[s] that our
environmental and economic interests are well protected, and resources are developed
responsibly". See full-page ad, OTANS, "Let's Move Forward, The Daily News (14
February 1999) 4 1 . See also OTANS, Release Offshore/Onshore Technologies
Association Callsfor End 10 Georges Bank Moratorium (10 Febniary 1999).
""There were 9 1 presenters, the majority of whom represented the fisheries or the
oil and gas industries. See pp. 8 1-83 of GBRP Report, supra note 33, for list of
presenters.
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moratorium be extended beyond the end of this y e a ~ ' ' Sources
~
have indicated that the
governments will likely accept the recommendation and are simply debating the length of
the moratorium extension.'16 M i l e the GBRP process does not by and of itself represent

a continuous, ICOM decision-making process, the extension of the moratorium may

facilitate multidimensional integration of the Bank.

AIthough Canada and the United States imposed rnoratoria on oil and gas activities
separately, there have been bilateral initiatives addressing the transboundary nature of oil
spills. These include: the joint Canada-United States Marine Contingency Plan, which
addresses joint responses to oil spills and other noxious substance^;^^' and An Atlantic
Operational Appendix, which sets out specific working arrangements for the Canadian
Coast Guard, Maritime Region and the United States Coast Guard, First District, in the
event of a pollution incident in the Gulf of Maine.'"

'"GBRP Report, s u p note 33, at p. 59.

'I6B. Underhill, & R. Gorham, "Moratorium response 'easy decision' - premier"
The Chronicle-Herald (9 July 1999) A7. The authors write that one option is to extend
the moratorium to 2012, parallelling that of the United States; another is to continue the
ban for an indefinite period. See also Lightstone, supra note 253.
"'The Canada-United States Marine Contingency Plan was developed pursuant to
a 1974 frarnework agreement, which was entered into by an exchange of notes on i 9 June
1974,25 U.S.T. 1280, T.I.A.S. 7861.
"8~tlanticOperational Appendix: Letter of Promulgation, signed by J.L. Linnon,
Rear Admiral, First Coast Guard District, United States Coast Guard and K.C. Curren,
Director General, Canadian Coast Guard, 17 August 1994.

Hecate Sîrait
For a province which has not ailowed any offshore oil and gas activity since 1969:19

and

which has litigated jurisdictional conflicts with the federal g~vernment,"~British
Columbia is surprisingly not too far behind Nova Scotia for intergovernmental
cooperation in oil and gas matters. Although Victoria has not signed a joint agreement or
enacted joint legislation with Ottawa regarding oii and gas activities, it has had no need to
do so to date. Unlike Nova Scotia, where the moratorium on oil and gas activities is
imposed only with respect to Georges Bank, the 1972 moratorium in British Columbia
was a general prohibition on al1 offshore oil and gas activities al1 dong the west coast,

including Hecate Strait. British Columbia is already considering a rnultijurisdictional and
multisectoral mode1 of offshore management, should the moratorium be lifted.521 Such a

5'9Supranote 289.
"OReference Re Ownership of Oflshore Mineral Rights, supra note 168, in which
the Supreme Court of Canada found that the federal government had jurisdiction over the
offshore mineral nghts and the Re Attorney-General ofCmada and Attorney-General of
British CoZumbia (1984) 8 D.L.R.( 4 9 161, in which the majority of the Supreme Court
of Canada found that the offshore resources of the Strait of Georgia between Vancouver
Island and the mainland of the province was under provincial jurisdiction.
'"Canadian Oceans Frontiers Research Foundation, Assessment of Progress in
Scientific, Technological and Resource Management Issues Related to the 1980 Review
of Offshore Petroleum Exploration in British Columbia Waters, prepared for Province of
British Columbia, Ministry of Energy, Mines and Petroieurn Resources (Burnaby:
Canadian Oceans Frontiers Research Foundation, 1996) at p. 4:
As an alternative to the federal-provincial boards, SPARK [Strategic Planning for

Applied Research and Knowledge Oceans initiative of the Science Council of
British Columbia] Oceans called for creation of an Oceans and Coastal Forum, as
a coordinated multi-jurisdictional, multi-disciplinary body to address issues such
as the moratorium on hydrocarbon exploration.
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management mode1 would likely entail the enactment of joint legislation with the federd
government as the present provincial statutes do not currentiy provide for
intergovernmental integration.'"

The constituting of the federal-provincial West Coast Offshore Exploration

Environmental Assesment Panel in 1986 was a step towards intergovemmental and
intersectoral integrated decision-rnal~ing.~~
However, like the hearings before the
Georges Bank Review Panel, the process of hearings by the WCOEEAP did not represent
multidimensional integration as it does not ailow for on-going consultation with
~takeholders.~"The west Coast moratorium is in political limbo right now. It seems that
the British Columbia governent is taking a step away fiom ICOM-based decision-

"'In British Columbia, the Narural G a s Price Act, R.S.B.C. 1996, c. 329,
authorizes revenue fiom petroleurn and natural gas production; the Minerai Tenure Act,
R.S .B.C. 1996, c. 292, provides renting rights for minera1 extraction; the Mines Act,
R.S.B.C. 1 996, c. 293, authorizes the regulation of mining activities; the Mineral T a Act,
R. S.B .C. 1 996, c. 29 1 , authorizes revenue fiom mineral production; the Petroleum and
Nafural Gas Act, R.S.B.C. 1996, c. 361, authorizes royalties, fieehold production taxes
and regulation of tenure, drilling, production and plants; and the Pipeline Act, R.S.B.C.
1996, c. 364, authorizes the regulation of pipelines and facilities.
"%ee the difierent stakeholders, including: industry, religious groups,
governmental groups, aboriginal groups, fishing groups, and coastal communities, who
participated at the hearings before the Panel, Appendix E on pp. 109- 113, WCOEEAP
Report, supra note 3 1 .

'"Sec, for example, the acknowledgement of the WCOEEAP of the limited
purview of its mandate, WCOEEAP Report, supra note 3 1, at pp. 6-7:
Although land claims are clearly outside the mandate of the Panel ...the Panel
believes it must underline the importance of this issue to goveniment ... and
deserves to be given a much higher place on the public policy agenda for the
region.
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making with respect to the issue of whether to lifi or continue the moratorium. In early

June 1999, private consultations were initiated by British Columbia government, to
examine the feasibility of continuing or lifting the moratorium, with the final report to be
submitted to the provincial Energy M i n i ~ t e r . ' ~Both proponents and opponents of the
moratorium expressed concem about the lirnited nature of private consultations, which do

no t ai low for integrated deci~ion-rnaking-~~~

There have been some bilateral integration efforts with the United States which provide
for joint responses to oil pollution. These include: operational appendices setting out

chahs-of-command, and agency responsibilities for specific marine regions, including
Dixon Entran~e;~"
and the Oil Spill Memorandurn of Cooperation, establishing a
StatedBritish Columbia Oil Spill Task Force to investigate ways to prevent oil spills, to

'''See

Honey,"B.C. to ponder", supra note 287.

S'6Forexample, see the concerns raised by Prince Rupert consultant Bill Belsey, a
member of the North Coast Oil and Gas Task Force, and environmentalist Margo Heame
expressed concem about the private nature of the meetings in Honey,"B.C. to ponder"
sztpra note 287. In the same article, the author notes that there is an interest in a more
transparent information-gathering process as a team fiom the University of Victoria and
Memorial University of Newfoundland have proposed a five-yea., $5-million study of the
social, economic and environmental implications of oil and gas exploration in Hecate
Strait and the Dixon Entrante, fiom the optic of the oil and gas industry as well as fiom
that of fishing, forestry and mining.

'?'D. VanderZwaag, "Canada and Marine Environmental Protection: The
Changing Tides of Law and Policy" in McRae & Munro, eds., Canadian Oceans Policy,
supra note 70, 95 at p. 110.
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review existing oil spi11 response procedures and to develop a joint contingency plan.s28

4.3

Cornparison of Capacity for Multi-dimensional Integration

As is evidenced by the fiagmented approaches to sea use management exarnined above,
there have been numerous intersectord, intergovernrnental, regional/bilateral, sciencemanagement, spatial and public-goveniment attempts at integration in Georges Bank and
Hecate Strait. However, continuous, multidimensional ICOM decision-making is not
found within or between sectors in either area. The following section s u m a r i z e s and
compares the strenms and weaknesses of the integration relationships existing in both
areas of study.

Georges Bank

Although there are attempts at integration within and amongst the different sectors,
especially with respect to the land-based pollution problem, not one of the sectors has
been successfilly integrated on a multidimensional level. Since the resolution of the
maritime boundary dispute in 1984, for the most part, there does not seem to be any
problems with initiating communication or cooperation between the provincial, federal
and bilateral (whether they be the American states or the Amencan federal g o v e m e n t )

''goil Spill Memorandum, supra note 294. See also: Final Report of the
StatesBritish Columbia Oit Spill Task Force (October 1990); the StatesBritish Columbia
Oil Spill Task Force 1994-1999 Strategic Plan (February 1994); the StatedBritish
Columbia Oil Spill Task Force 1993-1994 Annual Workplan (December 1993); and the
StatesiBritish Columbia 0i1 Spill Task Force Annual Report 1993-1994.

161

goveniments in the offshore of Nova Scotia. Examples of federal-provincial cooperation
include: the d r a h g of the Atlantic Chapter of the NPA; the constituting of the
CNSOPB through joint legislation; the imposition of the moratorium on oil and gas
activities in Georges Bank, also through joint legislation; and science-management
integration under the FRCC This developing level of cooperation between Ottawa and
Halifax may have been one of the reasons why the Eastern Scotian Shelf, of which
Georges Bank is not a part, was chosen as a pilot project to develop and implement an
integrated management plan under the Oceans Act. Examples of regionaVbilatera1
cooperation are also numerous. These include: the GMCME, the Transboundary
Resources Assessrnent Committee, and the Gulf of Maine GPA Coalition.

Further evidence of Nova Scotia's commitment to cooperation in the oceans is found in
its policy document: Coastal 2000 - A Discussion Paper,'" which articulated a strategic

framework for coastal management in Nova S c ~ t i a ~
two
' ~ years before the promulgation

5'9Coastal 2000, supra note 22 1. Although the 1997 Final Report and
Recommendations of the Round Table on Environment and Economy attempted to
address the concems raised in Coastal 2000, there has been no follow up policy document
which addresses Nova Scotia's role in the OMS. See: Coastal Zone Management
Implementation Committee, Nova Scotia Round Table on Environment and Economy,
Coastal Zone Management Workshop: Final Report and Recommendations, December
1997. According to a telephone interview with K. Moir, Manager of Ecosystem & Risk
Management Branch, Nova Scotia Deparûnent of Environment (4 December 1998), there
has been no body appointed to specifically implement Coastal2000.
530Coastal2000, s u p note 221, at p. i-ii. It is to be based on the following four
principles: sustainable development, partnerships between cornmunity groups and the
various levels of govemment, a cornmitment fiom govemment to provide integrated and
efficient service, and a commitment fiom government to empower cornmunities so that
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of the Oceans Act. Noting the problems of jurisdictional uncertainties in the costal zone,
Coastal2000 recommended that instead of promoting a confrontational or s t a t u quo
approach to jurisdictional problems, cooperation with the federal govemment was
imperative as:
...it is clear that no one department and no single govemment (and ultimately no
single nation) has the resources, capacity or mandate to ensure conservation and
protection programs that are adequate to meet the neecLS3'

Suffice it to Say, it does not seem that Nova Scotia is interested in involving itself in a
turf war with the federal govemment with respect to the management of the five sectors

under study. Although Coastal2000 is silent with respect to aboriginal govemance of the
ocean, this openness to intergovenunental cooperation bodes well for the pending
aboriginal claim over the lands and waters of Nova Scotia.

However, it would be erroneous to conclude that the multiplicity o f intergovemental
and regional agreements and bodies indicates a high level of integration within Georges

Bank. Instead, most domestic management initiatives in the Bank take place on a single-

sectoral basis with little consultation between the five principal sectors. As noted in the
section above, most of the intergovernmentai institutions are either regulatory bodies,
such as the CNSOPB, or single-sectoral agencies, such as the FRCC, with limited
multisectoral scope.

they can make decisions on issues that most affect them.
53'Coastal2000, supra note 221, at p. 23.
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On a regional level, despite the many meetings and workshops held by the GMCME, the
Gulf of Maine GPAC, and the Transboundary Resources Assessment Cornmittee, these
organizations have participated in limited intersectord management and have not led to
the meaningful multidimensional ICOM of the resources. instead, their rather general
mandates have tended to result in m e r fragmentation and overlap arnong the various
levels of governance in Georges Bank. Exacerbating this fkagmentation is the fact that
the rnembership of these agencies is not consistent as the membership of the GMCME
includes provincial premiers and state governors, with some federal observers, whereas
the Transboundary Resources Assessment Cornmittee and the Gulf of Maine GPA
Coalition include members fiom the two federal govements. Also, the various regional
cooperation efforts, such as the agreement on fishenes enforcementS3*and the oil spi11
contingency plan533are examples of reactive management initiatives which do not
necessarily manage the resources on a continuous basis. The fact that the two countries
still have not concluded a bilateral fisheries management plan despite the m e n t fisheries
closures speaks volumes of the diffûse attention and limited effectiveness of these
organizations.

While there are encouraging signs of intergovemmental and regional cooperation with
respect to the resources of Georges Bank, these initiatives fa11 short of the

53%upranote 240.
533Supranote 5 17.

multidimensional integration needed to manage the Bank.

Hecate Strair

In British Columbia, the integration relationships are more varied among and within the
five sectors than in Georges Bank. On the one hand, there is evidence of federalprovincial cooperation with respect to the drafting of the Pacific Chapter of the NPA as
well as a high level of federal-provincial-aboriginal-industryintegration with respect to
the protection of endangered and threatened species and their habitats in Hecate Strait.

However, there is also evidence of acute negative intergovernmental integration in the
fisheries among federal, provincial, and until very recently, bilaterauregional
governments. British Columbia's Coastal Zone Position PaperS3' is a very telling
document with respect to the intergovemmental "turf wars" occurring between Ottawa
and Victoria. Unlike Nova Scotia's Coastal2000, this Position Paper was drafted in

1998, two years after the enactment of the Oceans Acr, to specifically set out British
Columbia's position vis-à-vis the OMS.535Also in contrast to Coastal2000, it goes
beyond mereIy remarking on the jurisdictional complexity and overlap in the costal

zone. Rather, it takes a somewhat adversarial position with respect to the oil and gas

S34CoastalZone Position Paper, supra note 22 1, at p. 1.

53STheunderlying principles of British Columbia's Coastal Zone Position Paper,
supra note 22 1, are: sustainability, leadership, integration, partnerships, certainty, and

transparency .

jurisdiction in Hecate Strait. This positiùn reads as follows:
Our Pritish Columbia's] ownership includes the "inland areas between
headlands along the outer coast, such as inlets, bays, and harbours... The seabed
and waters of Dixon Enîrance, Hecate Strait and Queen Charlotte Sound are
claimed by both the province and Canada. Canada 3 responsibiiitiesfor offshore
waters, associated rninerals and other natural resources of the sea bed to the
ortter iimit of Canada 's tem-toriaisea have resulted in past conflicts with BC
programs, especially given the province's role in fish habitat management and
licensing of water uses?

This staternent seems consistent with the nurnerous turf battles that have pitted the
Victoria against Ottawa in fisheries negotiations, in offshore litigation and in Ottawa's
recent institution of expropriation proceedings against Nanoose Bay. Other integration
Iacunae in Hecate Strait include: the lack of public-government integration in the recent
consultation process undertaken by the provincial government to examine the moratorium
question as well as the lack of bilateravregional management efforts, which address
multisectoral matters on a continuous basis. For example, the 1999 PSTA537only
addresses single sectoral interests and the Oil Spi11 Memorandum of Cooperation between
British Columbia53sand the various states is not an ongoing management initiative.

Outstanding issues to be resolved in the region are the aboriginal claim on the Queen
Charlotte Islands and the waters of Hecate Strait and the maritime boundary delimitation
of the Dixon Entrance. However, as evidenced in Georges Bank, this is not to suggest

s36~ritish
Columbia's Coastal Zone Position Paper, supra note 22 1, under
-'Jurkdictional Complexity and Overlap" p. 3 [emphasis added].
537~upra
note 357.
538Supra
note 294.
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that the maritime boundary delimitation of the area will automatically result in regional
management of the waters. Instead, it is submitted that these jurisdictional uncertainties

may present another obstacle to meaningfùl ICOM of the area.

This summary of the various integration relationships found in the two areas is not an

attempt to predict which area will be successful in adopting an ICOM process. Rather, it

is meant to highlight the complexity of oceans governance and the need for flexibility in
its implementation. For the ICOM process under the Oceans Act to be successfully
implemented in a given sea area, it must be applied mutadis mutandis to a region,
strengthening the integration relationships already formed or in need of repair in a
particular area. The following chapter will examine how an ICOM process may be

commenced in both areas, taking into account the integration history of each region.

Chapter 5.

5.1

Conclusion
Towards an Integrated Coastal and Ocean Management Model
of Oceans Governance in Canada

Emerging as the fiision of oceans govemance notions with international law ideas in the
1970s, gaining acceptance in multidisciplinary fora in the 1980s, and finaily becoming
popularized in the 1990s, ICOM has become a household word in the oceans governance
lexicon. Despite the fact that it is found under a number of names, the general concept of

ICOM is d e h e d as a management framework which coordinates the interrelationships of
coastal and ocean uses, rather than merely regulating them on the basis of legal or

political boundaries. Not simply a theoretical notion, it bas been put into practice since
rhe 1970s through the establishment of a number of regional agreements between coastal

States, such a s UNEP's Regional Seas Programme.539

Canada has only recently articulated a national ICOM governance system through its
1996 enactment of the Oceans Act. influenced by international "sofl Iaw" documents

such as the Rio Declarations4*and the Noordwijk 1996 Guidelines for Integrated Coastal
Zone Management:''

the ICOM process adopted by the Oceans A a is essentially a

decision-making process which coordinates different interests in order to dlow for the
sharing of information and for collaborative decision-making. The Iead agency, DFO, is

"9LMEP, supra note 44.
"O~ioCeclaration, supra note 87.

*"

1996 Guidelines, supra note 1 11.
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to be guided by the principles of sustainable development, integrated management and
the precautionary approach, in developing and implementing the national Oceans
Management Strategy as well as the ICOM plans. Much like the "sofi law" upon which it
is based, the Oceans Act simply sets out these principles as general guidelines of the

OMS and ICOM. By doing so, it adopts a flexible mode1 of national oceans governance,
allowing the various g o v e m e n t s and stakeholders of each region to detennine the goals
and priorities of that area.

However, such a flexible approach to oceans governance is not without its pitfalls. in
particular, the disadvantage of legislating such flexibility is that these general principles
are difficult to define and even harder to implement. Given the vagueness of the ICOM

goals articulated in international documents and given the difficulties of coordinating
multi-jurisdictional coastal and ocean activities, it is not surprising that ICOM is an
"...ideal mode1 that has yet to be fully implemented in any national c o n t e ~ t .In~ order
to put the theory into practice, the second part of the thesis examined how an ICOM
process may be commenced in two marine areas facing ocean use conflicts. The
following section examines the lessons derived fiom the Georges Bank and Hecate Strait
case studies and makes recornmendations on how an ICOM process may be comrnenced
in the two areas.

"'Cicin-Sain & Knecht, supra note 15, at p. 63.

5.2

ICOM Lessons Leamed from Georges Bank and Hecate Stnit
Case Studies

Before the enactment o f the Oceans Act, management of Canada's oceans' resources was
typically canied out on a single-sectoral and reactive basis. There is no shortage of
evidence of this style o f reactive management in Georges Bank and Hecate Strait. In
particular, the temporary closure of the fisheries in Georges Bank and the recent bilateral
management of salmon stocks after they reached perilously low levels in Hecate Strait are
examples of delayed management, responding to problems after they reach a state of
crisis. Such a management approach dces not encourage collaboration but typically
breeds positional bargaining amongst stakeholders.

This is not to Say that the federal and provincial governments of both areas have not
attempted to adopt a cooperative approach to sea use decision-making, even before the
enactrnent of the Oceans Act. For example, the imposition of the moratoria on oil and
gas activities and the ensuing panel hearings have obliged both levels of government to

examine the impact of oil and gas operations on other uses, thus allowing for integration
on intergovemmental and intersectoral levels. Furthemore, the moratoria may also be

construed as examples of the precautionary approach in practice, as the federal and
provincial governments erred on the side of caution, halting an activity as its effects on
the environment and on other uses were ~ncertain.~"~
However, it is submitted that these

"31n S. Boelaert-Suorninen & C. Cullinan, Deveiopment Law Service Legal
Office of the Food and Agriculture Organization of the United Nations, Legal and
lnsritzrrional Aspects of integrated Coastal Area Management in National tegislafion
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are limited applications of the precautionq approach as they are only ad hoc, political
responses to on-going sea use conflicts. The moratoria also represent a selective use of
the precautionary approach as the halting of risky activity only appears to apply to new

users of the resources, and not to existing sectoral uses.

An example of an existing sectoral use whose environmental1y risky activities may be

halted until the risks are assessed is the fishing industry. As evidenced in the Bank and
Strait, the fisheries have traditionally enjoyed primacy over other resources in Canadian

oceans. Despite this primacy, the practices of the fisheries in both areas have recently
been called into question by environmentalists concerned about the protection of
endangered and threatened species and their habitats?

Despite their environmentally

destructive practices that potentially threaten the industry itself, the fishing industry has
not been subjected to a public review process of whether its activities should be allowed

(Rome: FAO, 1994), the authors argue at p. 33 that the precautionary approach shifts the
burden of proof ont0 a coastal developer:
One way of appiying this 1;Drecaufionarylprinciplein the contexf of ICAM would
be to impose a positive obligation on developers to provide evidence that the
proposed coastal developrnent will not harm the environment or infiinge other
legitimate interests instead of the authorities bearing the onus ofjustzjjing why
the development would be harmful if they wirh@]old consent. This would mean
that where it is suspected that a development may cause h m but this cannot be
conclusively proved or disproved, the development will not be permitted.
Fmphasis added].
544

See for example, calls in both areas for fishery controls or for fishery to justify

its use: D. Redwood, "Protect Georges Bank fkom fishery - scientist" TIte Daily N m s (25
July 1999) 8 and Hume, supra note 423.

in the two areas.

Under the ICOM decision-making process of the Oceans Act, the precautionary approach
is to apply to al1 users, even those which have the most "seniority" in the area. This

decision-making process is a shift fiom simply allowing de jure users to continue their
resource exploitation to attempting to balance both ecological and economic
considerations. For example, the DFO Discussion Paper on MPAs remarks on the
necessity of this shift in govername, as it may serve to protect the fishhg industry fiom

Reduced fishing pressure, in an MPA with fisheries closures, may result in the
increased abundance, size, weight and diversity of fisheries resources. Such
closures could also be an effective means of protecting fisheries resources for
future use. Moreover, MPAs c m protect critical habitats fkom disturbances that
would othenvise affect fish production. History shows that many traditional
fisheries have enjoyed natural refuges in ofihore locations that prevented
overfishing. However, nerv technologies, increased market value, lack of effective
restrictions, and expansion of the oflshorejishery has fe[]d tu the exploitation of
these natural refuges. The restoration of some of these refuges through use of
MPAs could hefp contribute to the sustainability of thesefisheries. "'
As the principles of ICOM are to be applied indiscriminately to Canada's three oceans,

pursuant to the Oceans Act, this may entai1 a more balanced approach to sea use
management in Georges Bank and Hecate Strait.

From the examination of the five principal sea uses in the two areas, it seems safe to
conchde that ICOM does not occur spontaneously either within or arnong sea use sectors.
"'See Department of Fisheries and Oceans, An Approach to the Establishment,
supra note 40 1, at pp. 9- 10 [emphasis addedJ.
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ICOM, which emphasizes integration above al1 legal and politicai boudaries, is not a
natural offspnng of the jurisdictional division of the oceans, pursuant to the Constitution
Act, which allows for unilateral actions by both levels of govement. Instead, it is a

conscious management process, which atternpts to integrate the different elements of the
existing legal and policy framework, in order to anticipate problems, by sharing

information and making decisions on a collaborative basis.

Although effective management of a plurality of uses can only be achieved on a
multisectoral basis, it must be acknowledged that ICOM is typically carried out on an
incremental basis, within an existing h h ~ t r u c t u r e Accordhg
.~~~
to the authors, CicinSain and Knecht, the challenge of c d n g an ICCM process lies in moving the
"fiagmented" initiatives dong a continuum through the intervening stages of
'~comrnunication";"coordination"; "harmonization" to finally, "integrati~n".~" As noted
in Chapter 4, each region has a different capacity for integration, depending on its history,

politics and geography. Therefore, the following are suggestions of how an ICOM
process may be cornrnenced in the t w areas, taking into account the specific integration

546P.G.
Wells, & P.J. Ricketts, eds., Coasral Zone Canada '93 "Cooperationin
r he Coastal Zone ": Conjérence Proceedings, vol. 1 (Dartmouth: Coastal Zone Canada
Association, Bedford Institute of Oceanography, 1994) at p. 153.
S47Cicin-Sain& Knecht, supra note 15 , at p. 155, describe a "fiagmented
approach" as "...a situation characterized by the presence of independent units with little
communication among them." "Integration" is achieved when "...formal mechanisms
exist to synchronize the work of various units who lose at least part of their independence
as they must respond to explicit policy goals and directions (often involves institutional
reorganization)."

capacity of each region.

Recommendation 1: Enhance Single-Sectoral Management and Commence
Broad-Scope Sectoral Management
In light of the overwhelrning lack of i n t e p t i o n within and among the five principal
sectors in the two areas, a first attempt at ICOM in Georges Bank and Hecate Strait must
be reiatively modest. As iCOM is meant to supplement traditionai single-sector

resources management and not replace itYg it is recommended that the lead agency of
each of the five sectors enhance its present intrasectoral integration on al1 levels:
intergovernmentai, international, science-management, spatial and public-govemment.

This enhanced sectoral management will allow each sector to pursue management plans
which take into account the effects on other sectors. As Sorensen and McCreary note, the
commencement of broad-scope sectoral planning should make the sectoral agency "more
arnendable to taking the next step to an integrated management ~ t r a t e ~ y " . ~ ' ~

Recommendation 2: Commencement of Regular Cntersectoral
Communication with the Fishing Industry as the Central Sector
Regular intersectoral communication is a key component of ICOM and must be
cornrnenced arnongst al1 five sectors of the two areas. Gold writes of the important role
information sharing plays in an ICOM process:
Rational decision making c m only be achieved through an integrated process
-

5"Cicin-Sain & Knecht, supra note 15, at pp. 2 and 155.
549

Sorensen & McCreary, supra note 32 1, at p. 57.

which involves d l the parties that have [aJn interest in a state's maritime sector.
This process is, however, critically dependent on whether the state has the body of
information necessary to achieve the required objectives. If the answer to this
fiindamental question is in the negative, then even the best legislation will not
assist any contemplated implementation plans.sM
The sharing of accurate and timely information is critical to setting rationat precautionary
ecological margins of error?

As the precautionary approach compels decision-makers

to act or halt an activity until the risks of harm to the environment may be assessed, it

recognizes the limits of science while requiring scientific study and

AS K.von

Moltke writes,
Science makes the environment speak. Without science, trees have no standing.
Scientists are deeply implicated in the processes of environmental policy
formation. Without them it cannot occw. No other area of public policy, not
even public health policy, is comparably dependent on science."553

By sharing information arnongst sectors, it may then be possible to apply the
precautionary approach to new and existing industries alike. In this way, no sector will
be immune to a public or multisectoral review of its environmentally destructive

practices.

"OE. Gold, "From Process to Reality" supra note 34, at pp. 379-380.
"'The term bbecologicalmargin of error" used by Jordan and O'Riordan, supra
note 2 13, very aptly underscores the need to take action before a serious level of h m is
approached, thus favouring the environment when there is scientific uncertainty.
S5'VanderZwaag,CEPA Issues #18, supra note 213, at p. 14.

553K.
von Moltke, "Chapter 6: The Relationship between Policy, Science,
Technology, Economics and Law in the Implementation of the Precautionary Principle"
in Freestone & Hey, supra note 83, 97 at p. 98.

As there are numerous sectord users in Georges Bank and Hecate Sirait, it is
recommended that one sector act as a central communications leader for the various
sectors. It is submitted that the fishing industry be the central communications sector for
the following reasons. First, as DFO is to be the lead agency for the development and
implementation of the OMS and ICOM plans, the fishing industry is the obvious choice
to spearhead intersectoral communication. For example, under the provisions of the
Oceans Acr, DFO could facilitate intersectoral communication by establishing advisory

boards with representation from govemmental agencies, scientists, the general public, and
the five sector~.~"Secondly, many international documents acknowledge the importance
of the fishing industry in the world's oceans and cal1 for the involvement of the fishenes

in a broader ICOM p r o g r a ~ n .Thirdly,
~ ~ ~ as a long-the user of Georges Bank and Hecate

Strait, the fishing industry has an inthate knowledge of geography and resources of the
bvo areas. Given the time and budgetary constraints in obtaining timely information,
tapping into the knowledge of the fishing industry is essential for successful

implementation of ICOM. Although it is easy to assign the task to intersectoral
communication to the fishing industry, it must be noted that the fishing industry is a large
one, which is not defined by one homogeneous set of interests. Therefore, intrasectoral
integration must be developed arnong the institutions of the fishing industry itself before
intersectoral communication may be facilitated.

5"Oceans Act, supra note 25, paragraph 32(c).

"'~ood and Agriculture Organization, supra notes 120 and 122.

in addition to this general intrasectoral integration problem, both areas face unique

problems in attempting to integrate the fishenes with other sectors. In Georges Bank,
besides some scientific cooperation initiatives between Canada and the United States,
there has been little attempt to manage the fisheries on a regional basis after the maritime
boundary was delirnited in 1984. In order for regional bodies to successfiilly manage the
Bank's resources, it is imperative that the most important resource use of the Bank be
integrated bilaterally between the bvo countries.

In Hecate Strait, the obstacle to successfùl integration of the fishenes in an ICOM process

is the "negative integration" history that between the province, the federal govement,
and the United States. As the bilateral negative integration seems to have been alleviated
with the s i m g of the 1999 PSTA, the negative integration between the province and

federal governments must be addressed. Therefore, as a first step towards integration, it
is recommended that the provincial and federal govemments make the gathenng,

coordinating and disseminating of information a continuous and joint effort and that they
strengthen the existing intergovernmental bodies and agencies, such as the CanadaBritish Columbia Council of Fisheries Ministers and the PFRCC.

Recommendation 3: Delimit Resmrce Vcr Boundaries to Avoid Intersectoral
Conflicts
Some resource use conflicts in the two areas may be prevented on a temporal or spatial

basis. On a temporal basis, conflicts may be averted if incompatible activities are sirnply
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pursued in different locations. For example, if the migratory patterns of an endangered
species, such as the right whale, coincide with a shipping route at a certain t h e of year,
the shipping industry rnay simply work amund these temporal boundaries by redirecting

its routes for parts of the year. Once information is shared between sectors and possibly
between Canada and the United States, the temporal avoidance of confiict rnay well
resolve the intersectoral conflict between the shipping industry and the protection of
endangered and threatened species in Georges Bank.

On a spatial basis, a number of spatial lirnits such as harvest refügia,556or marine
~ o n i n gmay
, ~ ~be~ established to resolve intersectoral conflict. Under the four federal
statutes which set out protected areas, a spatial boundary of an oceans use could be
defined as either an absolutely or qualified no-take MPA, MCA, or WMA. As these
areas do not have fixed legislative boundaries, the interested sectors would be able to
craft an area or zone which suits their needs and uses. For example, in Georges Bank, if

the shipping industry interferes with other sectors, such as the protection of endangered

and threatened species on a spatial basis al1 year round, a physical buffer zone may be
established to prevent such use conflict £kom occumng. Also, in Hecate Strait, the
various sectors and stakeholders should collectively decide the types of uses and the
extent of such uses to be allowed, depending on the ecological, cultural, histoncal, and

--

556

-

--

See Agardy, supra note 420.

"'Sec Johnston, supra note 420.

industrial needs of the Gwaii Haanas MCA.

Recommendation 4: Commence Multi-sectoral Regional Integration
Being in close proxirnity to the waters of the United States, providing refuge for highly
migratory threatened and endangered species, and being a crossing point of shipping
routes, Georges Bank and Hecate Strait are ripe for regionai intersectod integration.
Existing regional ICOM processes may be strengthened and new arrangements may be
initiated with the United States with respect to the fisheries, oil and gas activities and the
creation of buffer zones in both areas.

Georges Bank is an ideal location to strengthen bi-lateral intersectord management
amongst the existing regionaVbilateral cooperative bodies, including the GMCME, the

Transboundary Resources Assessrnent Cornmittee, and the Gulf of Maine GPA Coalition.
Also, afier nearly a decade of negotiations and litigation, the compilation of an almost
exhaustive scientific and economic database of the area is of great potential value for
future management endeavour~.'~~
The authors Chircop, VanderZwaag and Mushkat
suggest that "'a model' North American Regional Seas Program" be developed in
Georges Bank,"where marine regions would be encouraged to share information and

558D.R.
Christie, "Georges Bank - Cornmon Ground or Contïnued Battleground?
Comparative Marine Resource Management and Environmental Assessrnent in the
United States and Canada" (1986) 23 San Diego Law Review 491 at p. 493.
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e x p e ~ i e n c e s " .For
~~~
example, the sharing of information on right whale sightings by the
shipping sector of each country may be able to address the problems of collisions
between the two sectors. Once more information is gathered with respect to the right

whale's migratory path, the two countries may collectively devise shipping route plans,
and ask the M O to designate special shipping routes to avoid M e r collisions.s60

In Hecate Strait, there are comparatively fewer bilateral cooperation bodies established to

manage the various ocean resources. However, the establishment of the joint fiuids and
the agreement to use Abundance Based Management, pursuant to the 1999 PSTA,bodes
weII for future bilateral cooperation with respect to resource use and possibly to fiiture

negotiations with respect to the outstanding maritime delimitation claims in the Dixon
Entrance. The commencement of fonnalized and jointly fhded bilateral integration in
the important fishery sector may facilitate the bilateravregional integration of the other
sectors, such as land-based marine pollution and protection of migratory endangered and
threatened species.

Recommendation 5: Establishment of "ICOM Areas" and Program
Evaluations
Despite the fact that ICOM is needed in many parts of Canada's oceans, including

559Chir~op
et al., supra note 344, at p. 333.

'"Sec discussion on the possible IMO designations of marine areas, commencing
at p. 43.
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Georges Bank and Hecate Strait, it has only k e n implemented as a Pilot Project in the
Eastern Scotian Shelf. As the uses of the Eastern Scotian Shelf closely approximate those
of Georges Bank and Hecate Strait,s6'it is recommended that this Pilot Project be used as
a template ICOM plan for these two areas in the future. In order to ensure that an ICOM

process will commence in ail of Canada's three oceans, it is fiuther recommended that a
series of "ICOM Areas" be established and targetted as KOM projects, much like the 29

MC AS?^

Once a series of ICOM Areas are established, program evaluations should also be

commenced. Pursuant to the 1996 Noordwijk Guidelines, an ICOM process should
ensure interagency coordination, program implementation, monitoring, evaluation, and
enf~rcement?~It cannot be assumed that simply because an ICOM process has been
instituted that al1 sectors will be integrated smoothly. Instead, ICOM plans in the two
areas should be evaluated for their ability to achieve integration. Indicators for process
evaluation (the means by which goals are achieved) and outcorne evaluation (the extent to
which the program's goals or objectives are achieved) should be set by regulators,

'"The uses of the Eastern Scotian Shelf include: important living and non-living
marine resource exploitation, a high level of biological diversity, and multiple ocean
users. Interview with G. Herbert, ibid
'@Sec for example, the 29 marine areas to be designated as MCAs, supra note

4 12.

1996 Guidelines, supra note 1 11.
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govemments, stakeholders and the general public a l i l ~ e . ' If
~ the programs are not
meeting either their process or outcome goals, adjustrnents should be made, again, in
collaboration with the same parties.

As ICOM is a process, and not an end in it~elf,'~'the implementation of these

recommendations may allow the various sectors of Georges Bank and Hecate Strait to
articulate their common goals, reduce their shared uncertainties, and move towards
integration.

5.3

The Future of Integrated Coastal and Ocean Management in
Canada

As detailed in Chapter 2, there has been an overwhehning number of ICOM documents

promulgated by the international comrnunity since the 1970s. Many of these initiatives,
such as UNEP's Regionai Seas Program; concepts, such as the Large Marine
Ecosystems; or agreements, such as the GPA; recognize the importance of regional
action among coastal states, in order to manage the oceans within meaningfbl, natural
pararnet ers, rather than arbitrary, legai j urisdictions. The enactment of a Canadian oceans
governance system based on ICOM was a slow process, trailing international acceptance
of the notion by approximately twenty years.

'%O

rensen & McCreary, supra note 32 1, at 1 13.

S65Sorensen& McCreary, supra note 321, at p. 17.
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Mirroring that lethargy is the implementation of the ICOM process. Although the Oceans
Act was enacted in 1996, its key components, including the OMS and various ICOM

plans, have yet to be articulated and operationalized.'"

Also, the overview of the

attempts at regional integration, as set out in Chapter 4, provides ample proof that Canada

has yet to hlly develop regional integration relationships in the Bank and Strait

Suffice

it to Say, there are many nautical miles to travel before ICOM is fblly entrenched and
utilized in Canadian oceans management.

However, it must be emphasized that ICOM is not meant to be a panacea to al1 the
complexities and challenges confionting the oceans. As examined in Chapter 3, the
Oceans Act does not legislate how the three ICOM pnnciples may be implernented.

Instead, the Act sets out a general oceans governance structure, which must be detailed,
circumscnbed and implemented by the various levels of govemment and the multiple
stakeholders in a marine area. Such a structure seeks to work within the institutional,
political, geographical and legal fiamework of a given sea area, recognizing the
interdependence of the resources and building on the strengths of the h e w o r k . In other
words, ICOM does not exist in a vacuum but depends on the curent capacity for
integration found in each sector. Therefore, the enactment of the Oceans Act does not

'%ee DFO, supra note 154. See also DFO, supra note 155, and Interview with
G. Herbert, Oceans Policy Officer, Oceans Act Coordination Ofice, Bedford Institute of
Oceanography, Department of Fisheries and Oceans (9 August 1999), in which the
interviewee revealed that the Eastern Scotian Shelf Pilot Project is only in the first phase
of the project as it is still developing an overview and use audit report to provide the
backdrop for an ICOM plan.
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automatically entail the implementation of ICOM in al1 of Canada's oceans. instead, it
provides a new régime of principled and coilaborative decision-making, allowing for the
anticipation of problems, and the reduction of ~ncertainties,~~'
within the existing
institutional h e w o r k .

One of the key themes of this thesis is the importance of recognizing the interdependence
and interrelationships between the various users of the oceans resources.

Ln order for

ICOM to be successfülly irnplemented in Canadian oceans, the interrelationships among
the various levels of govemance, various sectors and stakeholders must be cultivated at
al1 stages of the ICOM process. These stages include: the articulation of the national

OMS; the development and implementation of ICOM plans, such as the Eastern Scotian
Shelf Pilot Project; and the development and implementation of multisectoral regional

initiatives. Although the implementation of ICOM is proving to be a slow process, it is
submitted that it is well worth the wait. Once implemented, an oceans governance
system based on ICOM has the potential to allow governments and stakeholders to
integrate in a ma.n.netsuch as to give effect to the precautionary approach and result in the
sustainable development of the resources.

567SeeJ.A. Weiss' 6 incentives for achieving interagency cooperation, reproduced
in Cicin-Sain & Knecht, supra note 15, at pp. 155-156.
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Appendix A Maritime Boundary Delimitation of Georges Bank

Source: L.H.Legault & D.M.McRae, "The Gulf of Maine Case" (1984) 22 Cm. YS.
Int'l L. 267 at p. 277.
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Appendix 6 World Map of Large Marine Ecosystems

Figure 1. Worid map of b r g e Manne Ecosystems.

Source: L.M. Alexander, "LargeMarine Ecosystems A New Focus for Marine Resources
Management" (1 993) 17 Marine Policy 186 at p. 188.
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Appendix C Shipping Routes through Georges Bank

Source: D. Hardie et al., Canada Oil and Gas Lands Administration Environmental
Protection Branch Technid Report No. 8, Peholeum Exploration on the Canadian
Georges Bank A Discussion Paper on Environmental Implications (Onawa:Energy
Mines and Resources Canada, 1986) at p. 1 17.
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Appendix D Baselines of the West Coast of Canada

Baselines
Fisheries Closing Lines

-

--

Source: L.L.Herman, "Proof of Offshore Temtorial C k m s in Canada" (1 982) 7(1)
Da1.L.J. 3 at pp. 34 and 36, combined and reproduced in H.M. Kindrd et ai.,
International Law Chiefi os Inrerpreied and Applied in Canada, 5' ed., (Toronto:
Emond Montgomery, 1987) at p. 654.
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Appendix E Maritime Boundary Claims
Regarding the Dixon Entnnce

Source: E.B. Wang, "Canada4J.S. Fisheries & Maritime Boundary Negotiations:
Di plomacy in Deep Water" in (1 98 1) 3 8 Behind the Headlines (Ottawa: Canadian
Institute of International Affairs, 1 98 1 ) at p.5.
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Appendix F Map of Queen Chartotte Island &
World HerifPge S b of Ninstinb

"n,

Hecate Strait

Source: G.F. MacDonnlâ, Hui& Monumental Arî Villages of the Queen Chadotte Islands
(Vancouver: University ofBritish Columbia Rcss, 1983) at p. 2.
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Appendix G Map of Gwaii Haanas National Park Reserve
8 Haida Heritage Site (with Proposed Marine Conservation Area)

GWAll HAANAS NATIONAL PARK RESERVE
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GWAll HAANAS HAlDA HERITAGE SITE
Source: Parks Canada, Gwaii Haanas Information National Park Reserve and Haida
Heritage Site, January 1999 at p. 3.
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